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Joint ventures with a dominant
position under EC Competition Law
and US Antitrust Law

G lg n Ank

Abstact

In this article, joint ventures with a dominant position in the market are
examined under European Community Competition Law and United States
Antitrust Law.

In EC Competition Law, dominant position held by a joint venture in a
competitive market is assessed under Article 86, which is concerned with the
misuse of market power but not with the mere possession of dominance.
After the adoption of the Merger Regulation, joint ventures are classified as
concentrative and co-operative, and major concentrative joint ventures are
assessed under the Regulation. US Antitrust Law, which includes Sherman
Act, Clayton Act and Federal Trade Commissions Act involve substantial
provisions of antitrust law. The paper examines the monopoly situations of
joint ventures under these legislations and compares the EC Competition
Law and the US Antitrust Law with respect to their standpoint on the
monopoly position of joint ventures.

1. Introduction

In a competitive market, firms should invest in research to be able to stay
in the market by introducing new processes and products. High competition
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is an encouragement for firms to invest in research activities. On the other
hand, there are some negative factors limiting firms' investment, such as risk
factors, high costs and lack of the necessary technology. Therefore, joint
ventures are beneficial for business entities to combine their skills and
capital, and they provide undertakings to reach the widest markets. In recent
years, joint ventures between foreign and local firms in developing countries
are becoming increasingly popular. However, joint ventures may restrict
competition, so there should be laws which control anti-competitive activities
of joint ventures.

Under the European Communities Competition Law, Articles 65 and 66
of the Treaty of European Coal and Steel Community, and Articles 85 and
86 of the Treaty of Rome and the Merger Regulation are relevant for joint
ventures. Under Article 66, concentrations concerning coal and steel
industries are controlled. Article 86 prohibits any abuse of dominant position
within the Common Market. Even, where the joint venture itself may fall
outside the scope of Article 85, the co-operation between the two parties in
the field of a formal joint venture may lead the application of Article 86
(Herzfeld, 1989: 79). Article 86 will be applicable to a joint venture, if it
achieves a dominant position and abuses its dominance by way of, for
example, refusing to supply the goods or imposing discriminative prices. If
one of the parent companies holds or both of them have dominance, they
may abuse their dominant market power through the joint venture. After the
adoption of the Merger Regulation, joint ventures are assessed in two
different categories: concentrative and co-operative joint ventures.
Co-operative joint ventures and concentrative joint ventures which do not
comply with the requirements of the Merger Regulation will be assessed
under Articles 85 and 86 of the EEC Treaty or under Articles 65 and 66 of
the European Coal and Steel Treaty.

United States Antitrust Law forbids monopolization of a competitive
market. The related legislation of the US Antitrust Law about joint ventures
can be found in Sherman Act, Clayton Act and Federal Trade Commissions
Act. A "rule of reason" analysis is applied to determine the legality of the
essential elements of the joint venture. Under the "rule of reason" standard,
if the joint venture has some "probable and significant anti-competitive effect
of elimination or lessening of existing or potential competition, its legality
will depend on whether it is on balance pro-competitive" (OECD, 1986: 41).
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2. General information about joint ventures
2.1. Introduction

Normally a joint venture agreement will operate in a similar way to the
operation of a partnership: the parent companies retain their own separate
identities and simply combine some of their activities, often within a separate
joint venture company. Examples are joint purchasing organizations, joint
sclling agencies and joint research and development companies. Generally,
a joint venture is a jointly-owned subsidiary corporation, but it is not
essential that either the parents or the joint venture be corporations (Brodley,
1976: 454).

It will be useful to explain the differences among joint ventures, cartels
and mergers. A joint venture is different from a cartel, as it often involves a
new project or the creation of a new process or product. The distinction
between a joint venture and a merger is, a joint venture involves only a
partial and often temporary integration of the parents' functions, leaving the
parents free to continue as separate operational units (OECD, 1986: 93). Joint
ventures create new enterprises, while mergers involve the disappearance of
one of the firms. A joint venture is a new competitor in the market. Unlike
a merger, a joint venture is usually limited in time so that it can be
terminated, when it has carried out its purpose.

Joint ventures can be divided into catcgories with respect to their
rclationships with the parents as horizontal, vertical and conglomerate joint
ventures. Where the joint venture competes in the same market with one or
both of the parents, the joint venture is horizontal. If the joint venture is a
scller to or buyer from the parents, this is a vertical joint venture. Joint
venture stands in a conglomerate relationship to the parents' market, if therc
is no obvious relation between the joint venture and the market of either
parent.

2.2. Advantages of joint ventures

There ar several advantages which attract firms to form joint ventures.
These are mainly: (i) spreading of risks, (ii) sharing of fixed costs, (iii)
capturing of cconomics of scale, (iv) pooling of knowledge, and (v) sharing
of research efforts. The sharing of costs and risks of projects are particularly
important in the arcas of research and development (R & D), natural resource
exploration and exploitation, and large scale engineering and construction
projects.
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Perhaps the most obvious advantage is a limitation of the risk of failure
of the enterprise. Joint ventures are especially advantageous in overcoming
national legal barriers in foreign countries, in which a joint venture is started
by a foreign firm with a local firm. Joint venture provides solutions for
merging skills and strengths. For example, a joint venture may be set up
between a small firm with technological capability to enter a new market and
a larger firm which provides financial and marketing resources.

Joint ventures can also take various forms with beneficial impacts. They
may involve firms from one country getting together to export, or firms from
different countries establishing a joint subsidiary in a third country or, a joint
subsidiary established in a particular country by one local and one foreign
partner. International joint ventures may be established by the joint
participation of local and foreign firms, as a means of overcoming trade and
investment barriers and minimizing the risk for both parties. Such a joint
venture acts as a vehicle for the transfer of technology to developing
countries in a form that is frequently more acceptable to such countries than
other means of transferring technology, such as licensing agreements.

For small or medium-sized firms, joint ventures offer an opportunity to
act together to overcome entry barriers in a new market or to compete more
effectively in an existing market. Joint ventures can effect economies of scale
in research, which is not achievable by a single firm (Brodley, 1982: 1529).

2.3. Disadvantages and anti-competitive effects of joint ventures

Besides its advantages, a joint venture may have detrimental effects. Joint
ventures may provide pro-competitive, neutral, or anti-competitive effects.
Therefore, it must be determined whether the venture is likely to harm
competition or increase efficiency. Joint ventures may eliminate or reduce
actual competition between the parent firms and also they may reduce
potential competition. Joint ventures may have negative effects, if actual or
potential competition is eliminated. Especially, when the parents to the joint
venture command relatively high market shares, this result is highly possible.
Joint ventures created by small and medium-sized enterprises which aim to
achieve efficiencies or to penetrate markets with relatively high entry barriers
are generally pro-competitive. On the other hand, joint ventures formed by
actual competitors with a high market share may end up in a dominant
position in the market. In addition, joint ventures may affect competition by
denying access of other enterprises to an essential facility or input.

If the joint venture and parent companies have an horizontal relationship,
i.e., where they are in the same product market, the establishment of a joint
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venture may eliminate competition between them in the area of activity
covered by the joint venturc. A joint venturc may replace the parent as
manufacturer and the parents may control the output in the industry to exert
market power. The parents may or may not be competitors, but a joint
venture gives them the opportunity to collude in areas other than that covered
by the joint venture. The most scrious risk of collusion will appear where the
joint venture is the sole source of an output, which might be restricted below
the optimum level. Morcover, collusion may arise from information and
management sharing between the parents, which may go beyond what is
strictly nccessary for the joint venture.

When there is a vertical relationship between the joint venture and the
parents, the joint venture may prevent competing firms in accessing to an
essential input, cspecially where the joint venture has the characteristic of a
natural monopoly supplying inputs to the parents or, conversely, exclusively
purchasing their output.

The importance of these potential horizontal restraints and vertical
foreclosures largely depends on the structure of the markets in which the
firms operate. If they arc highly concentrated or, if there are high entry
barriers, then the potential anti-competitive effect will be higher. A firm, not
involved in the joint venture, may be foreclosed from entry into the market
because of the strength of the joint venture, or it may be foreclosed from
doing busincss with the joint venture because the parents monopolize its
capacity. Furthcrmorc, thc joint venture itself may not produce any
anti-compctitive cffects, but the parent companies may fix prices.

Another major anti-competitive risk of joint ventures is that they may
reduce potential competition, which might be seen in all types of joint
ventures, i.c. horizontal, vertical or conglomerate. There is a loss of potential
competition, where eithcr parent would independently have entered the
market in which the joint venture is set up, or might have been perceived by
its competitors as likely to enter that market, but does not do so because of
thc cstablishment of the joint venture. It not only forecloses actual entry by
cithcr parcnt, but may preempt a perceived potential entrant, who, by
thrcatening to cnter, acts to deter price rises above the competitive level. In
thc casc of a conglomerate joint venture, where the parent firms are not
competitors, the pooling of large financial resources by the parents may in
certain circumstances constitute a barrier to entry for other firms. As regards
to R & D joint ventures, there arc actual or potential anti-competitive risks,
when collaboration extends beyond mere research efforts, into the
development, manufacturing and sclling stages (OECD, 1986: 25).
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3. EC Competition Law
3.1. Introduction

The Commission of the European Communities sees a threat in a joint
venture if there is a high likelihood that it may achieve a joint dominance of
position (Claydon, 1986: 152). Under Article 85, the essentially prohibited
element is the agreement or concerted practice between two or more
undertakings. Under Article 86, the prohibited action is an "abuse" of market
dominance by one or more undertakings. Until the Merger Regulation was
adopted all the joint ventures were assessed under Articles 85 and 86. Before
examining these issues, the situation of joint ventures under European Coal
and Steel Treaty will be explained.

3.2. European Coal and Steel Treaty and joint ventures

Besides Articles 85 and 86, EEC, Articles 65 and 66 of the Treaty of
European Coal and Steel Community (ECSC) are relevant for joint ventures.
Atrticle 65 (1) prohibits all agreements tending directly or indirectly to
prevent, restrict or distort normal competition within the Common Market.
Atrticle 66 provides for a control of concentration. Joint ventures that fall
within the scope of Article 66 must be authorized. If the parties fail to notify
but meet the conditions of an exemption, the joint venture will be exempted,
but there will be a fine imposed.

It should be kept in mind that the question here concerning the
relationship between the Merger Regulation and Articles 65 and 66, ECSC,
is whether the Regulation applies to all concentrations involving coal and
steel products or such concentrations are still under the control of Article 66,
ECSC. A regulation cannot amend a Treaty; therefore the Regulation cannot
prevent the applicability of Article 66 to the concentrative joint ventures
about coal and steel products. Also, the title and the preamble of the Merger
Regulation refer to the EEC Treaty. On the other hand, the Regulation, by
Article 1, applies to "all concentrations with a Community dimension...". A
better answer to the question should be that the word "all" in Article 1 refers
only to all concentrations falling under the EEC and Euratom Treaties.

3.3. Article 85 and joint ventures

Article 85 (1) prohibits agreements, joint decisions and concerted
practices which may affect trade between member states and which have as
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their object or effect the prevention, restriction or distortion of competition,
unless these agreements be exempted under Article 85 (3). Joint ventures that
restrict actual or potential competition between the joint ventures or harm the
market position of third parties, by, for example, concentrating demand or
supply are likely to be prohibited under Article 85 (1). If the nature of the
joint venture or express provisions in the agreement setting it up involve
some restriction of competition between the partners in the venture, then
Atrticle 85 of the EEC Treaty will apply.

In order to apply Atrticle 85 (1) of the EEC Treaty to joint ventures, there
must be some restriction of actual or potential competition between the
parties to the joint venture or the agreement must put third parties at a
competitive disadvantage (Whish, 1989: 449). In a situation, where the
partners would not have entered a particular new market separately or in
competition in the absence of the joint venture, there is no violation of
Atrticle 85. But where an agreement means in effect that the partners will not
compete with each other but make reciprocal contracts for each other's
product, this is the restriction of competition and therefore, violation of
Article 85 (1). This was the position in the Bayer/Gist-Brocades case ([1976]
1 CMLR D98); in Vacuum Interpreters ([1977] 1 CMLR D67) an express
obligation of the partners not to develop the joint venture's production
independently was condemned (Neale and Goyder, 1980: 483).

Joint ventures which are subject to Article 85 (1) may be granted
exemption either automatically, if they satisfy the conditions of one of the
block exemptions, i.e. the Specialization Regulation (Regulation [EEC]
417/85; 0O.J. 1985 L 51/1), the R & D Regulation (Regulation [EEC] 418/85;
0.J. 1985 L 53/5), the Patent Licensing Regulation (Regulation [EEC]
2349/84; OJ. 1984 L 219/151) or the Know-how Licensing Regulation
(Regulation [EEC] 556/89; O.J. 1988 L 61/1) or by individual Commission
decision if they have been notified under Regulation 17/62 and satisfy all
four conditions in Article 85 (3) (McClellan, 1992: 141). After the adoption
of the Merger Regulation, only co-operative joint ventures and some
concentrative joint ventures remain under the scope of Article 85.

3.4. Application of Article 86 to joint ventures

Article 86 of the EEC Treaty governs the conduct of undertakings with
dominant market power to the extent that the undertaking misuses its power.
The competition among the companies must be balanced so that the other
companies would not be damaged. Article 86 provides that: "Any abuse by
one or more undertakings of a dominant position within the common market
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or in a substantial part of it shall be prohibited as incompatible with the
common market in so far as it may affect trade between Member States." In
Sirena v. Eda case ([1971] CMLR 260), the Court of the European
Communities determined the construction of Article 86: "According to the
words of the Article the situation prohibited must fulfill three requirements:
the existence of a dominant position, the improper exploitation of that
position and the possibility that this may be prejudicial to trade between
Member States." (Korah, 1982: 219). The abusive behaviours by the
dominant undertaking may be (i) abusive pricing, which are discriminative
pricing, excessive pricing and predatory pricing which aims to eliminate
small competitors, (ii) refusal to supply goods, information or licence
technology, (iii) imposing unfair trading conditions, (iv) abusive discounts,
(v) acquisition of exclusive access to critical technology, or (vi) tying and
delivered pricing.

The Commission of The European Communities concluded in a
memorandum on "Concentration of firms in the Common Market" (European
Economic Community Bulletin, 1966 n. 9) that "a concentration which
establishes a monopoly on a market, and therefore prejudices the freedom of
action of suppliers, purchasers and consumers, may in particular case
constitute abuse of a dominant position in the sense of Article 86 of the
Treaty, and would therefore not be permissible".

Article 86 will apply to joint ventures under one of the following
situations: "(i) Where a joint venture partner individually holds a dominant
position, the creation of a joint venture may amount to an abuse; (ii) Where
the parties to the joint venture hold a "joint" dominant position, the creation
of a joint venture may constitute an abuse; (iii) Where a joint venture holds
a dominant position itself, certain conduct on the part of the joint venture
could amount to an abuse, such as the refusal to supply the relevant product
to competitors or the imposition of export bans on national distributors."
(Fine, 1992: 213-4).

The most important decision in which the Commission has applied its
policy on concentration and found a joint venture to constitute a merger is the
decision in the SHV v. Chevron case ([1975] 1 CMLR D68). The
Commission held that two firms combined existing activities in an
irreversible fashion which constituted a merger, and it was not subject to
Article 85, and it would be subject to control under Article 86 only if one of
the firms enjoyed a dominant position (Korah, 1982: 273). In that case the
parent companies created a number of joint subsidiaries in a total of five
Common Market countries and transferred the totality of their retail trade in
petroleum products to the joint subsidiary for a minimum period of 50 years.
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As a result of the agreement the two parent companies had divested
themselves of their individual distribution systems which they pooled into the
new trading structures of the jointly-owned subsidiaries. In its decision, the
Commission found that the creation of the joint subsidiaries resulted in a
concentration of the distribution operations of the parent companies, and as
such did not constitute an infringement of Article 85 (1). Moreover, it
accepted a clause in the joint venture agreement whereby both parties agreed
not to compete with the joint subsidiary on the grounds that the clause
involved no appreciable restriction of competition, taking into account the
nature of the two parent companies. Since neither party was in a dominant
position, the Commission found no cause to interfere with the agreement
(Kon, 1981: 1378).

In GEC/Weir ([1977] O.J. L 327/26; [1987]1 CMLR D 42), the
Commission rejected the view adopted under the UK legislation that only
restrictions accepted by agreement are subject to control. The Commission
stated that the mere fact of entitlement to the benefits to be derived from
joint ventures made it unlikely that the parents would compete, so whatever
form the joint venture took, a joint subsidiary, a joint committee with no
legal personality or cross patent or know-how licenses, the underlying
agreement would make competition from the parents unlikely, whether or not
they agreed not to do so (Korah, 1982: 274). In the short term, a joint
venture for new activities between parents with complementary technology
or facilities is likely to increase competition, by introducing a single, stronger
competitor into the market; in the long term, the inhibition on the parents
may be a more important factor restricting competition, where there is little
competitive pressure from others. The Commission has the view that in the
latter situations, the joint venture does restrict competition and if it is likely
individually to produce better results than the parents, according to the
Commission, this will make it more difficult for firms from other Member
States to compete, and that consequently, it affects trade between the Member
States. Therefore, the exemptions have been subject to the joint ventures
established for short-term periods.

In the Continental Can case (Europemballage and Continental Can v.
Commission, Case 6/72 [1973] ECR 215; CMLR 199), the Court established
the rule that a concentration may be regarded as an abuse of an already
existing market dominating position, if the concentration strengthens a market
dominating position in such a way that it eliminates remaining actual or
potential competitive forces in the relevant market (Schmidt, 1983: 432).The
principle that Article 86 applies to concentrations was first established in the
Continental Can case. In that case, Continental Can Company Inc. of New
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York was an important manufacturer of metal packages. In 1969, Continental
Can obtained control of a German company, SLW of Brunswick, an
important manufacturer of light metal packages, and in 1970, over its Dutch
licensee Thomassen Drijver-Verblifa (TDV). In 1971, the Commission found
that Continental Can was in a dominant position in a substantial part of the
Common Market for light packaging, and had abused its dominant position
by purchasing TDV, and this purchase had had the effect of eliminating
competition in packaging products in a substantial part of the Common
Market. The Commission stated that it took into account the factors of market
share and advantages of Continental Can. The court defined a test for the
application of Article 86 to concentrations, that abuse may occur if an
undertaking in a dominant position strengthens its position to a degree that
distorts competition. After this case, it was understood that a Council
Regulation was essential to control concentrations because the mere use of
Article 86 would not have provided the Commission with the proper ability
to control the creation of a dominant position by concentration. Therefore, a
regulation for the control of concentrations between the undertakings (the
Merger Regulation) was adopted which also required the prior notification of
major concentrations.

3.5. The Merger Regulation and joint ventures

The Merger Regulation went into effect on 21 September 1990 (Council
Regulation [EEC] No. 4064/89 of 21 December 1989 on the control of
concentrations between undertakings, O.J. [1990] L 257/14). According to
Article 2 (3), a concentration which creates or strengthens a dominant
position as a result of which effective competition would be significantly
impeded in the Common Market or a substantial part of it shall be declared
incompatible with the Common Market. Article 3 (2), which contains special
rules regarding joint ventures, which in some circumstances will be covered
by the Regulation, draws the distinction between concentrative and
co-operative joint ventures.

The Merger Regulation classifies concentrative joint ventures with
concentrations and makes them subject to the same rules. A concentration
arises where two parent companies have irreversibly merged their previously
independent businesses into a single economic unit (Bellamy and Child,
1987: 194). Concentrative joint ventures lead to concentrations and have
economically the same effect as a merger. Major concentrative joint ventures
have to be notified to the Commission under the Merger Regulation.
Concentrative joint ventures are covered by the Regulation; co-operative
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joint ventures are not, but may be subject to Articles 85 and 86, EEC. Since,
the definition in the Regulation is very restrictive, Articles 85 and 86 will
continue to apply to the majority of newly-created joint ventures.

The Regulation does not define the term "joint venture". It distinguishes
between joint ventures that create new economic entities operating
independently on the market which are referred to as "concentrative joint
ventures" and subject to the merger analysis under the Regulation and joint
ventures that merely facilitate co-operation between the parent companies
which are called "co-operative joint ventures" and are analyzed under
Articles 85 and 86. In 1990, the Commission issued a notice and defined
concentrative and co-operative joint ventures (Commission Notice regarding
the concentrative and cooperative operations under Council Regulation [EEC]
No. 4064.89 of 21 December 1989 on the control of concentrations between
undertakings, 1990 O.J. C 203/10). The Notice, in paragraph one, confirms
that co-operative joint ventures shall be assessed under the provisions of
Regulation [EEC] No. 17 (0.J. No. 13 [1961] 204/62). According to Article
3 (2) (2) of the Merger Regulation, for a joint venture to be regarded as
concentrative it must fulfill two conditions. The first condition is the positive
requirement that the joint venture should be an autonomous economic entity;
the second condition is the negative requirement that the joint venture must
not result in co-ordination of its parents' other activities.

Before examining some significant cases under the Merger Regulation,
it is necessary to give some information about the procedure. The Merger
Regulation requires concentrations with a Community dimension to be
notified to the Commission. After notification, the Commission must adopt
one of three decisions. First, it may decide that the operation is not a
concentration with a Community dimension, and therefore, does not fall
within the scope of the Regulation. The operation may then fall under Article
85 or Article 86, or fall altogether outside the scope of Community
jurisdiction in which event jurisdiction is vested with the national authorities
of the Member State or States concerned. Secondly, it may decide that the
operation is a concentration with a Community dimension that does not raise
serious doubts as to its compatibility with the Common Market. Finally, the
Commission may decide that the operation is a concentration with a
Community dimension that does raise serious doubts as to its compatibility
with the Common Market.

In MG/Safic-Al an case (CLEC, [1992], vol.15, No.3: 82-87), there was
a major concentrative joint venture which is, therefore, subject to Article 3

of the Merger Regulation. The case concerned the agreement between
Metallgesellschaft AG (MG) and Safic-Alcan SA (Safic) to combine their






