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ABSTRACT

UNEASY COEXISTENCE: “ISLAMISM VS. REPUBLICANISM”
DEBATE IN THE ISLAMIC REPUBLIC OF IRAN

Arikan, Pinar
M. Sc., Department of International Relations

Supervisor: Prof. Dr. Meliha Altunisik

December 2006, 170 pages

The objective of this thesis is to analyze the Islamist and republican features of the
political regime of the Islamic Republic of Iran. It aims to identify the relationship
between Islamism and republicanism in terms of institutional and practical means
throughout the period since the establishment of the Islamic Republic. It seeks an
answer to the question of how the Islamist and republican orientations that built up
the political regime and the system of governance in the Islamic Republic of Iran
have affected the domestic political and ideological developments. For this aim,
firstly, the history of ulama-state relations as well as the history of constitutional
tradition in Iran is discussed. Then, the impact of Islamism and republicanism in the
process of establishment of the new regime in Iran is examined. Afterwards, the
emergence of Islamism and republicanism as indigenous ideological currents and
the political groups that appealed to these two orientations are analyzed with special
emphasis to the role of Khomeini in this process. In the remaining part, the
institutional and practical implications of the coexistence of Islamist and republican
orientations are scrutinized during the presidencies of Rafsanjani and Khatami
respectively. Finally, this thesis is concluded with an overall assessment of

Islamism vs. republicanism debate with reference to the 2005 presidential elections.

Key Words: Iran, Islamism, Republicanism, Religious Sovereignty, Popular

Sovereignty, Factional Politics and Political Groups, Velayat-e Fagih, Constitution.
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ZOR BIRLIKTELIK: iRAN iSLAM CUMHURIYETi’NDE “iSLAMCILIK
KARSISINDA CUMHURIYETCILIK” TARTISMASI

Arikan, Pinar
Yiiksek Lisans, Uluslararasi iliskjler Anabilim Dali
Tez Yoneticisi: Prof. Dr. Meliha Altunisik

Aralik 2006, 170 sayfa

Bu tezin amaci Iran Islam Cumbhuriyeti siyasi rejiminin Islamc1 ve cumhuriyetci
unsurlarini analiz etmektir. Bu tez, Islam Cumhuriyeti kuruldugundan bu yana
gecen siirede Islamcilik ve cumhuriyetgilik arasindaki iliskiyi hem kurumsal acidan
hem de uygulama acisindan tanimlamay1 hedeflemektedir. Islam Cumhuriyeti’nin
siyasi rejimini ve yonetim sistemini birlikte insa eden Islamcilik ve cumhuriyetgilik
yonelimlerinin i¢ siyasi ve ideolojik gelismeleri nasil etkiledigi sorusuna cevap
aramaktadir. Bu amagcla, ilk olarak, Iran’da ulema-devlet iliskilerinin tarihiyle
birlikte anayasaci gelenegin tarihi tartisilacaktir. Daha sonra yeni rejimin kurulugu
siirecinde Islamcilik ve cumhuriyetcilik egilimlerinin etkisi incelenecektir.
Sonrasinda, Islamcilik ve cumhuriyetgilik egilimlerinin dzgiin ideolojik akimlar
olarak ortaya cikisi ve bu egilimleri savunan siyasi gruplar Humeyni’nin bu
siiregteki rolii vurgulanarak analiz edilecektir. Geri kalan kisimda ise sirasiyla
Rafsancani’nin ve Hatemi’nin cumhurbagkanliklar1 donemlerinde Islamci ve
cumhuriyet¢i egimlerin birlikteliklerinin kurumsal ve pratik anlamdaki sonuglar
mercek altina alinacaktir. Son olarak bu tez 2005 cumhurbagkanligi secimlerine
deginerek Islamcilik karsisinda cumhuriyetcilik tartismasimin - genel  bir

degerlendirmesiyle sonug¢lanacaktir.

Anahtar Kelimeler: Iran, Islamcilik, Cumbhuriyetcilik, Dini Mesruiyet, Halka Dayali
Mesruiyet, Fraksiyonel Siyaset ve Siyasi Gruplar, Velayet-e Fakih, Anayasa.
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CHAPTER 1
INTRODUCTION

February 11, 1979 (Bahman 22, 1357 in Iranian calendar) has been a turning
point in the political history of Iran. After years of struggle against tyranny of the
Shah, the Iranian people staged a “modern revolution”', which has also been unique
in itself. The revolution was carried on through the collaboration of diverse groups in
the Iranian society ranging from the secular-nationalists, to the Marxist-leftists, and
to those trained in higher echelons of religious learning. However, the leader of this
popular movement was a cleric, the exiled Ayatollah Rouhoullah al-Mosavi
Khomeini. Shortly after his return to Iran on February 1, revolutionary movement
became victorious.

One of the demands of Ayatollah Khomeini and the revolutionary coalition
was the establishment of an “Islamic Republic.” Indeed, they initiated a referendum
after the revolution on the type of the regime by asking the people whether they were
for or against an “Islamic Republic.” Therefore, it became clear from the beginning
that these two fundamentals together, the people and Islam, would make up of the
legitimacy basis of the new regime in Iran. Due to the efforts of the politicized ulama
(plr. for religious scholar, ‘alem) and the religious lay-persons, who had actively
involved in the revolution, participated in the Revolutionary Council and then the
constituent Assembly of Experts who drafted the Constitution of the Islamic
Republic of Iran, the new regime was established as a hybrid of Islamism and
republicanism. Therefore, it is true to argue that the regime of the Islamic Republic
in Iran is based on dual sovereignty: the religious sovereignty and the popular
sovereignty.

Apart from clergy’s leadership in the revolution, what makes the

revolutionary regime Islamic is the inclusion of Ayatollah Khomeini’s political

' See Fred Halliday, Islam and the Myth of Confrontation: Religion and Politics in the Middle East,
(London, New York: I.B. Tauris), 1996, pp. 42-75; Mangol Bayat, “The Iranian Revolution of 1978-
79: Fundamentalist or Modern?”, Middle East Journal, vol. 37, no.1, Winter 1983.

1



thought into the new constitution, in particular, the doctrine of “velayet-e faqgih”
(Guardianship of Jurisconsult) devised by Khomeini. In fact, his theorizing of
Islamic government throughout his seminars in Najaf between January 21, and
February 8, 1970, was a revolution in the Shiite religious thought. No Shiite ‘alem
(religious scholar) before Khomeini argued that the ulama should directly involve in
politics, which was an argument contrary to the traditional Shiite understanding.
According to the conventional view, no government will be just (hokumat-e adel)
and legitimate until the return of the last Imam, Mehdi, who went into occultation in
A.D. 874. Nevertheless, although the tradition commands abstention of the ulama
from politics, their religious authority has always been an important power base for
the ruler, who has been the representative of the temporal authority.

On the other hand, people struggle to curb the authority of rulers and to
participate in politics goes back a century before in Iran. In 1906, the people of Iran,
mostly the intelligentsia backed with some of the ulama and the bazaar (traditional
tradesmen) started to demand constitutional rights from the Qajar Shabh,
Mozaffareddin. They wanted the establishment of a Majles (Assembly), through
which the people could exercise their constitutional rights and which would exercise
—limited — control over the excessive powers of the Shah. They managed to convene
the National Assembly (Majles-e Melli) in October 1906, and drafted the first
constitution of the country. However, due to the secular intelligentsia’s struggle to
make secular laws in the Majles, some segments of the ulama withdrew their support
from the Constitutionalist movement. Mohammad Ali Shah, who replaced
Mozaffareddin and who abhorred constitutionalist movement, utilized this friction
between secular intellectuals and the ulama to suppress the Majles. Eventually, he
managed to dissolve the Majles in June 1908, by bombing the parliament building.
Yet, due to stubborn resistance of Iranian people to keep constitutional order, the
Shah was once again defeated and both the constitution and the Majles were restored.
Since then, until the 1979 Revolution, there continued to be a Majles beside the
Shah; however, it was sometimes influential, yet sometimes weak vis-a-vis the Shah.

Coming to 1979, we witness that both the religious and the secular opposition
to the Shah, which have long been existed in the Iranian political scene, cooperated

during the revolutionary process. Whereas Islamists, mainly ulama, were



championing the establishment of an “Islamic” state, other leading secular groups of
the revolution that are liberals, nationalists and leftists were favoring the
establishment of a “republic.” The end result, which is the establishment of the
Islamic Republic, came as conciliation between these forces and they together
instituted the current regime. Yet, the record has proven that this companionship has
not been free from problems. Rather, Islamist and republican components of the
regime of the Islamic Republic have experienced consistent tensions and struggle
with each other. This study is intended to analyze both the struggle and the
cooperation between these elements. In order to analyze the struggle and the
cooperation between Islamism and republicanism in Iran, it will be helpful to have a
brief look at history to address the relationship between the ulama and the state, the
role of the velayet-e faqih doctrine in this relationship and role of the ulama in the

process of revolution.

Ulama and the State in the Shiite Doctrine and History

According to the Twelver Shiite understanding in which majority of Iranians
believe, the true authority — both in the sense of politics and religion -- belongs to the
Imams, the twelve parental successors of Imam Ali, who are believed to be infallible,
mas’um. Yet, when the twelfth Imam, Mehdi, went into occultation, his Shiite
fellows were faced with the problem of political and religious succession. While
ulama gradually replaced the Imam’s religious authority, the succession issue in the
political authority of Imams remained unresolved. According to mainstream Shiite
school, the Twelver Shiism, the occulted Imam has not died and will return in some
time in future.” Then, they argue that albeit remained hidden, political authority
belongs to Mehdi and until his return all rulers are usurper and illegitimate.3

Furthermore, acceptability of any ruler by the ulama is bound up with acting as the

% For further information on Lesser Qccultation (Ghaybet-e Sugra) and Greater Occultation (Ghaybet-
e Kubra) see Avni Ilhan, Mehdilik, (Istanbul: Beyan Yayinlari, 1993).

’ See Marvin Zonis, Daniel Brumberg, “Shi’ism as Interpreted by Khomeini: An Ideology of
Revolutionary Violence” in M. Kramer (ed.), Shi’ism, Resistance and Revolution, (USA: Westview
Press, 1987).



protector and executor of Shari‘a (the Islamic law). Only this type of ruler can be
called as “righteous, just ruler” that the ulama pay allegiance to him.*

However, following the disappearance of the Twelfth Imam, different trends
have emerged among the Shiite jurists regarding the state. Some argued that since all
rulers were in essence usurpers, true believers should stay away the political
authorities as if they were a plague. Others, however, argued that one should accept
the state, albeit unwillingly. They claimed bad government was better than no
government. Some others, however, accepted the state wholeheartedly, especially
after the consolidation of the Safavid dynasty in Iran. Most of the jurists, who
avoided politics, viewed clergy’s responsibilities confined to religious issues,
studying Qoran, Sunna of the Prophet and traditions of the Twelve Imam. Hence, it
can be argued that there is no theoretical basis in the Twelver Shiite state for an
accommodation between the religious scholars and any form of polity.’

The Twelver Shiism became a state religion in Iran during the Safavid period
(1501 — 1736). Under the Safavids, the state and the ulama were mutually dependent
in that the Shah enjoyed conditional legitimacy as the defender of Islam and the
guarantor of the rule of the Shi’a law. The ulama needed the Shah to protect them
and the Shah needed the ulama to legitimize his power.® However, coming to the last
days of the Safavid rule, this mutual relationship began to be predominated by the
ulama with a perceivable control over the state.

The Qajar period (1795-1924) witnessed the birth of a powerful mujtaheds

class who were not only the interpreters of religious law but also the implementers of

* However, the history shows that even at times that the ruler did not comply with protecting the Shiite
law, the Shiites, who had most of the time been as a threatened minority, have chosen not revealing
their opposition to the rule in order to survive. Thus, their denial of legitimacy of the ruler was
combined with a quietist pattern and abstention from action. By this way, the Shiites were able to
remain unyielding to de facto authority. Homa Omid, Islam and the Post-Revolutionary State in Iran,
(USA: St. Martin’s Press, 1994), pp. 5-6.

> Roger M. Savory, “The Problem of Sovereignty in Ithna Ashari (“Twelver”) Shii State”, in Michael
Curtis ed., Religion and Politics in the Middle East, (Boulder, Colorado: Westview Press, 1982),
pp.129-138. According to Mansoor Moaddel relations between religious scholars and state is
determined by ulama’s association with classes in the society and their relations with the state. See
Mansoor Moaddel, “The Shi’i Ulama and the State in Iran”, Theory and Society, vol.15, no.4, July
1986, pp. 519-556.

% Shahrough Akhavi, “The Ideology and the Praxis of Shi’ism in the Iranian Revolution”,

Comparative Studies in Society and History, Vol. 25, No. 2, Apr., 1983, p. 205.
4



it.” Like the Safavids, the Qajar state also resorted to the religious authority of the
ulama to enlarge its base of legitimacy. In return, to ensure the support of ulama,
they began to provide them administrative posts. The ulama were entrusted with the
estates of the minors, the guardianship of the orphans, the administration of private
and religious endowments, oagaf (plr. of vagqf). Apart from these, the ulama
traditionally had been receiving the religious taxes, zakar and khoms® directly from
the Shiite believers, and fees from legal transactions which also provided important
sources of wealth for the eminent mujtaheds. Moreover, the marriage links between
the ulama and the state elite as well as the commercial class, who was the most
important source of religious taxes and endowments, augmented the level of ulama’s
integration with the system as well as independence. This engagement with the
system together with the ideological and financial independence of mujtaheds, in
return, provided them a relative autonomy vis-a-vis the state in religious and social
affairs.’ Thus, ulama emerged as an autonomous and influential social stratum in 19"
century Iran.

Ulama also emerged as an influential political actor in the late 19" century
Iran. This stemmed partly from doctrinal causes, and partly from its relations with
other segments of the society. Ulama were also among those who were objecting
concessions which were granted to foreigners by the Shah. One of the principal
events in this period that ulama played a critical role was the tobacco protest of 1891.
When the Shah granted a tobacco monopoly to a British company in 1890, the state
faced with a great uproar among the commercial classes since tobacco had been a
local product and main source of income for some merchants as well as landowners.

Moreover, the concessions led the ulama to enunciate the monarchy as a tool for

” This was mainly due to the result of an ideological conflict between the Akhbari and Usuli ulama
within the Shiite school. While the Akhbari school of thought was a putting the emphasis on the
transmission of knowledge, nagl, rather than the use of interpretative reason, agl, the Usuli ulama
argued that the ordinary people required to chose and follow a mujtahed, who was the most learned in
religious matters and whose learning and other qualities entitled him to give authoritative though not
infallible rulings on religious and legal questions during Imam’s occultation. The institution of
marja’-e taqlid was developed as the most learned among the others and emerged as the supreme
source for emulation. The victory of the Usuli ulama in this debate facilitated the institutionalization
and centralization of the position of the jurist as the guardian of the community. See Mazlum Uyar,
Imamiyye Siasi’nda Diisiince Ekolleri: Ahbarilik, (Istanbul: Ayisig1 Kitaplari, Ocak 2000).

8 The ulama must pay half of khoms to the descendant of the Prophet and spend the rest at his
discretion. The half that must be paid to the Imam was called sahm-e Imam.

® Homa Omid, Islam and the Post-Revolutionary State......... ,p- 8.
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usurpation by neglecting the Islamic law, exerting oppression and assisting the
exploitation of the resources by the foreign powers.'’ Thus, ulama sided with the
merchant class and a prominent mujtehid of the time, Mirza Hassan Shirazi issued a
fatwa, religious command, against the use of tobacco. The fatwa was so much
influential that at the end of this total boycott together with mass demonstrations and
protests, the government was obliged to cancel the concession. According to Nikki
Keddie, the protest against the tobacco concession was the first successful mass
rising, showing that the government could be defeated. Moreover, “the ulama,
modernizing reformers, the discontented population and particularly the merchants”
formed an alliance for the first time in Iranian history, which would constitute the
dynamic of the Constitutional Revolution of 1905-1911. H

The Constitutional Revolution of 1905-1911 was a critical turning point
regarding the state-ulama relations and Shiite political thought. The secular-
nationalist intelligentsia of the time advocated that the remedy for Iran’s
backwardness was secularization in Western lines, constitutionalism and limitation
of absolutist tendency of the Shah. The merchants and the ulama, who had been
worried about the concessions to the foreign powers and about the undesired
consequences of the absolute power of the Shah, joined the intelligentsia in their
demand for a constitutional government and a Majles (Parliament). Early in 1906,
two prominent mujtaheds of Tehran, Sayyed Mohammad Tabataba’i and Sayyed
‘Abdollah Behbehani, came to the support of demands for a constitution and took up
the cause that of the Shiite nation.'? Indeed, the most striking development that led
the Shah to accept the Constitution was the ulama’s leaving the capital for Qom, and
the bazaaris striking and taking refugee, bast, in the British Embassy, in July 1906.

The merchant’s ceasing of economic activity in Tehran and ulama’s leaving the city

19 Hamid Algar, Islam Devriminin Kokleri, (Istanbul: Isaret, 1988), p- 29.

" Nikki R. Keddie, Religion and Rebellion in Iran: The Tobacco Protest of 1891 — 1892 (London:
Frank Cass & Co. Ltd., 1966), p. 1.

'2 Tabataba’i was one of those religious figures who supported the constitutional movement because
he thought that it would improve the lives of the people. Some others, such as Sheikh Mohammad
Hossein Naini, envisaged a constitutional state that would curtail the excesses of the ruler through an
assembly of the ‘intelligent and wise well-wishers of the people’. Such an assembly would be
legitimate if its laws would be approved in terms of Shari’a by the leading mujtaheds. Said Amir
Arjomand, The Turban for the Crown: The Islamic Revolution in Iran, (New York, Oxford: Oxford
University Press, 1988), pp. 78-79.
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left the Shah in a very difficult position and he finally agreed drafting a constitution
and establishment of a National Assembly, on August 5, 1906. Therefore, a Majles
was convened in October 1906, for the first time in the Iranian history.13

However, the modernists’ demands for equality for all citizens, irrespective of
their gender and religion alarmed some ulama and shortly after the inception of the
constitution they withdrew their support from the constitutional forces. This group,
led by Sheikh Fazlollah Nuri, feared that human legislation would replace God given
laws as interpreted by the mujtaheds. They also rejected the view that sovereignty
should ultimately be held by the nation. Arguing that the laws of God, who is the
only law-maker, were announced by the Prophet Mohammad and interpreted by the
Imams and were finally to be understood and disseminated by the learned clergy,
Nuri “denounced the representative system of the government, vekalat, as a poor
substitute for velayat, the supervisorship of the ulama” by the time the constitution
amended in October 1907'*. According to this “supplement” the clause that “the
official religion of Persia is Islam, according to the Ithna ‘Ashariyya” induced into
the constitution. Moreover, the committee of mujtaheds who would supervise the
legislation was formed." Yet, discontent on the part of the secular intellectuals did
not come to an end and the skirmishes between “conservative” ulama and secular

intellectuals continued.

3 For the Royal Proclamation of August 5, 1906, Fundamental Laws of December 30, 1906, the
Supplementary Fundamental Laws of October 7, 1907, and the Amendments of May 7 and 8, 1949
see Helen Miller Davis, Constitutions, Electoral Laws, Treaties of the States in the Middle East,
(USA: Duke University Press, 1953), pp. 104-130.

4 Homa Omid, Islam and the Post-Revolutionary State......... , p-15.

'S Article 2 of the Supplementary Fundamental Law of October 7, 1907: “At no time must any legal
enactment of the Sacred Constructional Assembly ... be at variance with the sacred rules of Islam ... .
It is thereby declared that it is for the learned doctors of theology (the ulama) to determine whether
such laws as may be proposed are or are not confirmable to the rules of Islam; and it is therefore
officially enacted that there shall be at all times exist a committee composed of not less five mujtaheds
or other devout theologians, cognizant also of the requirements of the age in this manner. ... [The]
Members [of the committee] may carefully discuss and consider all matters proposed in the Assembly,
and reject and repudiate, wholly or in part, any such proposal which is at variance with the Sacred
Laws of Islam, so that it shall not obtain the title of legality. In such matters, the decision of this
ecclesiastical committee shall be followed and obeyed, and this article shall continue unchanged until
appearance of [Imam Mehdi].” Helen Miller Davis, Constitutions, Electoral Laws, Treaties......... s
pp- 117-118.
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Ulama and the State in the Pahlavi Iran

Reza Khan, throughout his rise to power from 1921 to 1925, won the support
of the ulama through exploiting their fears of anarchy and of Western influence.
Since the experience of the constitutional movement had reinforced the ulama’s
distrust of the secular intelligentsia and the leftist radicals, they gave their support to
the Reza Khan, who founded the Pahlavi dynasty to replace the Qajars. However,
after ascending to the throne, Reza Pahlavi pursued centralization and modernization
policies.'

Reza Shah also confronted with ulama to the extend that curbed their
autonomy and influence. Implementation of compulsory national military service law
by 1925 according to which the seminarians (follab) lost the right to be immune from
conscription, rigid restrictions on wearing clerical garb and forcing for the removal
of turbans as part of the campaign for the adoption of the laws for the European
clothes and hats, introduction of a civil code in which the Islamic laws prevailed only
in the matter of personal laws'’, compulsory unveiling of women in public spheres in
1936'® were among the actions taken by Reza Shah which alienated ulama. He also
diminished the power of the ulama in judicial, educational and financial spheres by
establishing secular courts, secular schools, and controlling religious endowments. "

However, some of aforementioned “reforms” rolled back when Reza Shah
dethroned by the Allied powers in 1941. The new Shah, Mohammed Reza, appealed
ulama, in order to strengthen his power and authority. So, the government removed
the compulsory restrictions on wearing veil and the clerical garb. Furthermore, in
1948, fifteen mujtaheds issued a fatwa, forbidding unveiled women from shopping in
the bazaars.

This is also the time ulama and intellectuals re-involved in politics. In this

period, not only the Majles grew stronger, but also many political groups and parties

17 Shahrough Akhavi, Religion and Politics in Contemporary Iran: Clergy — State Relations in the
Pahlavi Iran (USA: State University of New York Press, Albany, 1980), pp. 37-38.
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with different ideologies, ranging from fascists to communists, flourished.”
Ayatollah Tabataba’i Qomi and Ayatollah Abo’l-Qasem Kashani were the prominent
figures of the time among the politicized ulama. Ulama’s relations with other
political parties in the 1940s resemble their relations with the secular intellectuals
prior to and during the first phase of the constitutional revolution of 1906. Although
there were some secularist intellectuals hostile to the Shiite ulama, the nationalist
intellectuals mostly coalesced with the wulama on the causes of demanding
nationalization of natural sources (particularly oil) and realizing of the
implementation of the Constitution. Moreover, Ayatollah Kashani was a member of
the National Front of 1949 and a supporter of Muhammad Mosaddeq, who attempted
to nationalize oil but soon toppled down by the joint coup of American and British
secret services.”' However, in time, Mosaddeq broke of ties with Kashani, who then
gave his support to Shah. It was so critical that Arjomand defines the support of the
Ayatollah Kahshani for the shah “as important as that of the CIA” in staging the
return of Mohammad Reza Shah in August, 1953.%2

Nevertheless, in this critical decade of 1950s in the history of modern Iran,
most of the ulama choose to keep their distance from the political issues. Their silent
attitude was perceived most of the time as they were interested in the survival of the
existing system, and the Shah. This is mainly because of the marja’-e taglid Grand
Ayatollah Mohammad Hossein Boroujerdi’s (1875 - 1961) quietist stance in
accordance with the traditional Shi’i thought. Instead, he and his close ally,
Ayatollah Mohammad Mousavi Behbehani, concentrated on developing Qom as a
centre of religious learning, which had established by Grand Ayatollah Abdol Qarim
Haeri (1859 - 1936) as a “howze-ye ilmiyeh” for religious education in 1928. They
established an amicable accord with the Shah and the state apparatus. In return the

Shah and his government adopted a respectful attitude to the clergy.

2 For the political groups and parties of the Pahalavi Iran see Hossein Bashiriyeh, The State and
Revolution in Iran: 1962-1982, (Australia: Croom Helm Ltd., 1984), pp. 11-18.

2! For further information see Bill, A. James & Louis, Roger (eds.), Musaddiq, Iranian Nationalism,
and Oil, (London: 1. B. Tauris & Co Ltd., 1988). “Mosaddeq formed a short-lived alliance with some
of the ulama, like Kashani, while others like Ayatollah Mohammad Mousavi Behbehani were not
prepared to back him.” Homa Omid, Islam and the Post-Revolutionary State......... , p-27.
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Moderate relations between the ulama and the Shah started to be deteriorated
as far as the Shah obtained an autocratic rule and started to implement some
measures to westernize the country. Meanwhile, the death of the quietist Ayatollah
Boroujerdi in March 1961 opened the door for pursuing a more active attitude in
politics for the ulama in general and for Khomeini in particular.23 Since then some
ulama raised objections against the actions of the Shah. The state met with severe
opposition from the ulama after Mohammad Reza Shah gave the edict for
implementation of the land reform policy in November 1961. Land reforms resulted
in the redistribution of land owned by the mosque and seminaries and further
undermined the pervasiveness of ulama in Iranian polity.

In 1962, Ayatollah Rouhoullah Khomeini emerged as one of the leading
figures in the anti-government protest.24 In October 6, 1962, Khomeini strongly
reacted against a bill for the election of town councils that eliminated the condition to
be a Muslim for the electors and the candidates by using the term “the Heavenly-
Book” instead of Qoran in taking the oath, and the enfranchisement of women. The
unrest among the ulama intensified when in January 1963, Mohammad Reza Shah
proposed a national referendum on six principles of his reform program,
subsequently to be called the “White Revolution (Enghelab-e Sefid)”. This was an
all-encompassing program that envisaged enfranchising the women, continuing the
implementation of land reforms, nationalizing the forests and the state industries,
beginning a profit-sharing scheme for industrial workers and setting up a rural

literacy corps for the rural population. In March 1963, holding a copy of the Qoran in

> In the 1940s and 1950s, Khomeini politically followed Ayatollah Borujerdi. Borujerdi had set his
political stance in 1949 in a meeting he had convened with the leading ulama in Qom and had urged
withdrawal from the political arena. According to Borujerdi, the moral power of the clergy would
remain more effective if not dragged into ordinary wheeling and dealing. Michael M.J. Fischer,
“Imam Khomeini: Four Levels of Understanding” in John L. Esposito (ed.),Voices of Resurgent Islam
(New York, Oxford: Oxford University Press, 1983), p.152.

2% Ayatollah Rouhollah Khomeini (1902 - 1989) had previously published Kashfol-Asrar (Secrets
Revealed) in 1943 and while attacking all secularization measures, he defended every one of the
beliefs and practices denounced by radical intellectual Ahmad Kasravi. In his book, Khomeini warned
his followers of the serious repercussions of unveiling women on their manhood. He also defended the
clergy and their right to dictate political terms. Despite his attacks on secularization, Khomeini did not
put forth a controversy in the traditional Shiite practice of submission to temporal authority and he did
not denounce the Shah by stating that ulama would always be in cooperation with the government if it
is necessary. See Vanessa Martin, “Religion and State in Khomeini’s “Kashf al-asrar”” Bulletin of the
School of Oriental and African Studies (University of London), vol.56, no.l1 (1993); Ervand
Abrahamian, Khomeinism: Essays on the Islamic Republic, (Berkeley, Los Angeles, London:
University of California Press, 1993), pp.20-21.
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the one hand and a copy of the Constitution in the other, Khomeini publicly accused
the Shah of violating his oath to defend Islam and the Constitution. Thereby he
initiated an uprising on June 1963 — again — in cooperation with the bazaar and the
liberal nationalist intellectuals.”

When legal immunity was granted to American citizens in Iran in October
1964, Khomeini denounced this as violation of the Iranian sovereignty and
independence. Consequently, Ayatollah Khomeini was arrested and sent to exile in
Turkey in November 4, 1964 and settled in Najaf in Iraq the following year.
However, the movement of young militant clerics and clandestine organizations who
remained faithful to Khomeini continued their existence underground after June
1963, which resurfaced in the revolutionary atmosphere of late 1970s.

The 1960s and 1970s were marked by the Shah’s increasing authoritarian and
repressive policies all over the country. Facing the challenge of the state, a group of
ulama and Muslim intellectuals set about formulating political and ideological
grounds for an Islamic resurgence in the second half of the 1960s. Among these were
Khomeini in Najaf, Taleqani, Seyyed Mohammad Beheshti, Morteza Motahhari, Ali
Sheriati and engineer Mehdi Bazargan, in Tehran. They dealt with both theological
and political questions such as the imamat, marja’iyat, ejtehad, religious leadership.

The ideas formulated by these leading theologians and Islamist lay-people combined

1t should be pointed out that the ulama are not a monolithic entity. Furthermore, even in crisis
times, they divided into several factions, extending their support to different powers. Similarly, in the
post-Borujerdi era of the 1960s and 70s, the clerical establishment was divided into three conflicting
factions. The largest segment centered at Qom, followed the general accomodationist tradition of
peaceful coexistence with, and de-facto recognition of the state, following the line of Haeri-Borujerdi
(the Grand Ayatollahs Najafi-Marashi, Golpayagani, Abul Qassem Khoi, Shariatmadari, Khansari).
The second segment of ulama pursued a collaborationist stance toward the Pahlavi regime, but they
were also against the rule by edict with the fear of a return to despotism. Ayatollah Mohammad
Qazem Shari’atmadari and Ayatollah Mohammad Hadi Milani, most members of the Mashad
religious center, Ayatollah Behbehani, Ahmad Kaf’i were in this segment. The third group within the
religious establishment began to take shape after the 1963 anti-government rallies led by Ayatollah
Khomeini, and a small group of his students, Mahmud Taleqani, Ayatollah Shirazi, Ayatollah
Abolfazl Zanjani etc. Capitalizing on the resentments of the entire religious establishment toward the
regime’s policies in such areas as land reform, women’s suffrage, and the extension of diplomatic
immunity to American military advisors in Iran in the early 1960s, this group achieved prominence
within the religious hierarchy. It was this time that Khomeini emerged as a charismatic religio-
political leader and assumed the position of source of emulation and the title of Grand Ayatollah.
Ahmad Ashraf, “Theocracy and Charisma: New Men of power in Iran”, International Journal of
Politics, Culture, and Society, vol.4, no.1 (1990), pp.118-119. See also Mansoor Moaddel “The Shi’i
Ulama and the State......... 7, pp. 542-543.
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Islam and the notion of “resistance”, especially against the dependent forms of

development, the devaluation of traditional culture and the loss of national identity.

Khomeini’s Concept of Velayat-e Faqih

Among the political ideas devised in the 1960s and 1970s, the most important
one is undoubtedly the doctrine of “velayet-e faqih™ conceptualized by Khomeini in
1970. Prior to this theory, as previously mentioned, there was no consistent theory of
state embodied in Shiism since because the Shiite jurists regard any form of
government other than that of the Hidden Imam as illegitimate. Until the “Great
Occultation” of the Hidden Imam, both divine and temporal authority is devoted to
Imams, who are believed to be infallible, mas’um. But then, in A.D. 874, the Twelfth
Imam went into Great Occultation. For the Twelver Shiites, the Hidden Imam will
appear at some time in the future to prepare the way for the Judgment Day when the
world is rampant with corruption and oppression. This interpretation of authority
continued to hold until Khomeini’s formulation of a new Shiite political theory as
well.

Khomeini had matured his political ideas in a series of lectures called
Velayet-e Faqgih; Hokumet-e Eslami which were delivered in Najaf between January
21, and February 8, 1970.%° The lectures were dealing with mainly three issues;
necessity for the establishment and maintenance of Islamic political institutions; duty
of the religious scholars (the fugaha) to bring about an Islamic state and to assume
certain positions within it. Finally, it sets out a program of action for the
establishment of an Islamic state.”’

In the first part of his lectures, “The Necessity for Islamic Government”,
Khomeini states that the Sunna and the path of the Prophet constitute a proof of the
necessity for establishing the government. The fact that the Messenger himself

established a government, fulfilled all the functions of government, and designated a

26 Michael M.J. Fischer, “Imam Khomeini: Four Levels of......... ”, p. 157.

" This was also a clear shift in Khomeini’s own thinking, since because until his lectures on Velayat-e
Fagih, he had never declared the monarchy as illegitimate and thus, he had never proposed an
alternative of the Islamic government. See Hossein Seifzadeh, “Ayatollah Khomeini’s Concept of
Rightful Government: The Velayat-e Fagih” in Hussin Mutalib, Taj ul-Islam Hashmi (eds), Islam,
Muslims and the Modern State: Case Studies of Muslims in Thirteen Countries, (Great Britain:
Macmillan Press, 1994).
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ruler to succeed him — Shiites are believe that Prophet Mohammad designed Imam
Ali as his successor -- are the proofs that an Islamic government is necessary.
Secondly, law and social institutions require the existence of an executor by their
very nature. Islam has therefore established an executive power in the same way that
it has brought laws into being.28

The second part of his lectures, which is about the “Form of Islamic
Government”, is where he clearly formulates the structure of an Islamic government.
Khomeini argues that “Islamic government is neither tyrannical nor absolute, but
constitutional.” By constitutional he means “It is not constitutional in the current
sense of the word, i.e., based on the approval of laws in accordance with the opinion
of the majority. It is constitutional in the sense that the rulers are subject to a certain
set of conditions in governing and administering the country.”29 To Khomeini, these
conditions are ‘“set forth in the Noble Qoran and the Sunna of the Most Noble
Messenger.” He says, “It is the laws and ordinances of Islam comprising this set of
conditions that must be observed and practiced. Islamic government may therefore
be defined as the rule of divine law over men.”*” In Khomeini’s view it is the duty of
the fugaha to implement all laws regarding the government since only the just fugaha
may correctly implement the ordinances of Islam.>* Additionally, in his view, fugaha
are the true successors of Imams and the Prophet.

In the last part of the Velayat-e Fagih, “The Program for Establishment of
Islamic Government”, Khomeini argues that first thing to be done is to counter-attack
the press and propaganda apparatus of the imperialists by creating the same

apparatus of their own in order to refute the imperialists’ claims about Islamic justice

8 Hamid Algar (ed.), Islam and Revolution: Writings and Declarations of Imam Khomeini (Berkeley:
Mizan Press, 1981), p. 41.

? On the difference between the Islamic government and other kinds of constitutional governments,
Khomeini asserts that “whereas the representatives of the people or the monarch in [constitutional
monarchies and republics] engage in legislation, in Islam the legislative power and competence to
establish laws belongs exclusively to God Almighty.” Since no one has the right to legislate and no
law may be executed except the law of the Divine Legislator”, there should be a simple planning body
in an Islamic government instead of a legislative assembly, which draws up programs for the different
ministries in the light of the ordinances of Islam and thereby determines how public services are to be
provided across the country. Hamid Algar (ed.), Islam and Revolution: Writings and......... , pp-55-
56.

3 Ibid., p.55.
*! Ibid., p.78.
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and to propagate that Islam has a complete and coherent program for ordering the
affairs of the family and all Muslim society.”> Moreover, he states that the first
activity they must undertake in this respect is the propagation of their cause. He
urged his students and followers to teach the people the political, economic, and legal
aspects of Islam besides the matters relating to worship. He emphasized the necessity
of an intellectual awakening to emerge as a current throughout the society, and
gradually, to take shape as an organized Islamic movement made up of the
awakened, committed, and religious masses that will rise up and establish an Islamic
government.*

To sum up Khomeini’s ideas, it can be said that he reinterpreted previous
Shiite political arguments, which were designed to establish the legal and religious
authority of the Shiite mujtaheds, to eliminate the duality of religious and temporal
authority. Khomeini stated that “the mandate of the jurist means governing and
administering the country and implementing the provisions of the sacred law.” He
argued that in the absence of the divinely inspired Imam, sovereignty devolves upon
qualified jurists. It is, therefore, the religious leaders, as the authoritative interpreters
of the Sacred Law, who are entitled to rule.®* In less than a decade Khomeini’s
theory was embodied in the Constitution of the Islamic Republic of Iran and the

“Islamic government” was established.

The Role of Religion in the Revolutionary Mobilization

The 1970’s witnessed the increasing importance of religious associations,
which remained the only tolerable forms of organizations under the Shah’s autocratic
rule. They filled the power vacuum that the suppression of all other organizations
with the Shah’s autocratic policies had created. For instance, Hosseiniyyeh-type

centers for commemoration of martyrdom of Imam Hossein and other religious

2 1bid., p.115.
3 Ibid., pp.126-27.

** Khomeini says, “In the past we did not act in concert and unity in order to establish proper
government and overthrow treacherous and corrupt rulers ... It was our lack of a leader, a guardian,
and our lack of institutions of leadership that made all this possible. We need righteous and proper
organs of government; that much is self-evident” Ibid., pp. 47-49.
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events grew incrementally by 1974.% The establishment of Hosseiniyyeh Ershad as a
religious forum in Tehran, which became the center for the religious propagation and
resistance, turned into a clear threat to the state. The sessions that Ayatollah Morteza
Motahhari and an Islamist lay-man Ali Shari’ati held in Hosseiniyyeh Ershad in the
latter half of 1960s attracted large numbers of university students, intellectuals as
well as other parts of the society and played an important role in revolutionary-
ideological mobilization of the masses. Until its closure in 1972, Hosseiniyyeh
Ershad served the purpose of forming an alliance between the intelligentsia and the
ulama against absolutism in Iran; and the ulama began to appeal to the rhetoric of
social justice and the cause of the “disinherited (mostazaf‘in)” which had been
continuously advocated by Shari’ati.®® Furthermore, the unsatisfied demand for
preachers for the increasing number of religious institutions created a market for
religious tapes and cassettes, whom Khomeini-in-exile also made use of prior to
1979 Revolution. Also, Mohammad Reza Shah’s “White Revolution” was very much
helpful for the ulama in their organization for the resistance, since it created rapid
urbanization as a result of industrialization throughout the 1960s and 1970s. As a
result of this rapid social change, large segments of traditionalist rural society, who
migrated to the cities and remained marginal and excluded from the political process,
became receptive to the propaganda of the traditionalist preachers. >’

Besides the rural migrants, the rapidly expanding middle class and the
intelligentsia began to organize Islamic associations with the concern of combining
Islamic reform and formulation of an Islamic traditionalist ideology. Yet, ulama
faced a challenge in its relations especially with the intelligentsia because of their
education since they were not ready to accept the intellectual authority of the ulama
unquestioningly, although they accepted the Islamic ideology. But soon, the Islamic

intelligentsia came to terms with the ulama since because they were aware of the

3 By 1974, there were 322 Hosseiniyyeh-type centers Tehran, 305 in Khuzestan, and 731 in

% For further information see Abdulaziz Sachedina, “Ali Shari'ati: Ideologue of the Iranian
Revolution” in John L. Esposito, Voices of Resurgent Islam, (USA: Oxford University Press, Inc.,
1983); Ali Rahnema, An Islamic Utopian: A Political Biography of Ali Shari'ati, (London: 1. B. Tauris
& Co. Ltd., 1998).
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influence of the Shiite ulama on the masses and sought to use it against the Pahlavi
regime.”®

In an environment of internal turmoil enhanced by the worsening economic
situation and opposition to the Shah, Mohammad Reza Pahlavi left the country on
January 15, 1979. On February 1, 1979 Khomeini returned from exile triumphantly
and on February 11, 1979, the revolutionaries declared the end of the monarchy.
With the adoption of the modern political myth of revolution, the Islamic movement
led by Khomeini emerged as the locomotive of the revolution and successfully
mobilized the masses against the Shah.

In the light of this historical and political background, this thesis is concerned
with the political system of Islamic Republic of Iran established in the aftermath of
the popular revolution in 1979. The starting point of this thesis is the fact that there
are two sources of legitimacy that laid down in the constitution of the Islamic
Republic: religious legitimacy and popular legitimacy. The dual sources of
legitimacy led to the formation of two main political currents in the aftermath of the
revolution, which are the Islamist tendency, as the extension of religious legitimacy,
and the republican tendency, as the extension of popular legitimacy. Moreover, the
Constitution of Islamic Republic of Iran grants institutional ways of expression to
these two main political currents in the form of different institutions; some indirectly
elected by the people, some not elected but appointed by the fugaha, some directly
elected by the people. This thesis argues that there is an uneasy coexistence of
Islamism and republicanism in the political regime of the Islamic Republic. It further
argues that this uneasy coexistence serves as the basis of formation of different
political currents and groups, conflicting interests and policies, as well as the reason
for the internal instability in times of crisis. It is true that Islamist and republican
tendencies within the Iranian regime are thought to be hand in hand, both by the
drafters of the constitution and the subsequent political leaders; however, this
ideological and functional duality makes conflict inevitable. This is what has been
observed during the twenty-seven years of the Islamic Republic, though its intensity

varies from time to time.

* Ibid, p. 97.
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In this thesis, by the term “Islamism”, it is meant in the Iranian context that an
appeal for an Islamic government where the Islamic laws and principles, basically
Shari’a, constituted the legal and political basis in the administration of the country’s
affairs and in handling the society’s problems. By the term “republicanism”, it is
meant that an appeal for a republican government where people have the right of
self-determination, people have both participated in the establishment of the
government and play a role in the administration of the society and government by
electing the government’s officials, and by taking part in councils and plebiscites.39
The government of Iran after 1979 is a combination of these two; that is an Islamic
Republic. At the inception of the Islamic Republic, Islamism and republicanism were
regarded as theoretically compatible. But when it comes to the implementation of the
constitution, a still ongoing debate has started in Iran on whether Islamism and
republicanism are practically compatible and contradictory; a debate that also has
extensions to the theoretical level. It is beyond the scope of this thesis to evaluate on
that these two are compatible and contradictory. However, this thesis argues that the
coexistence of Islamist and republican features in the political regime of the Islamic
Republic has created institutional and practical problems in governing the state and
the society in Iran.

Yet, it should be clarified that since there are dual sources of legitimacy in the
Iranian system, the rules of the game have also been set within the confines of the
dual legitimacies. The actors in the political scene can operate as long as they
accepted both the religious and popular sovereignty. This means that within the
confines set by the constitution, a person who advocates for the supremacy of the
religious sovereignty is not popularly illegitimate; or likewise, a person who
advocates for the supremacy of the popular will is not religiously illegitimate.

This thesis is consisted of six parts. Having surveyed the Shiite political
thought, ulama - state relations, ulama and politics, and finally Khomeini’s
conceptualization of an “Islamic Government” in his theory of Velayat-e Fagih in
this introductory chapter, the second chapter is about the establishment of the Islamic

Republic. The second chapter tries to answer the question how and through what

* See Mohammad Hossein Hafezian, “A Theoretical Approach to the Relationship Between

Republicanism and Islamicity in the Islamic Republic of Iran’s System”, Discourse: An Iranian
Quarterly, Vol. 4, Nos. 3-4, Winter-Spring 2003.
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stages the Islamic Republic was established. In order to answer this question, the
second chapter mainly deals with the Constitution of the Islamic Republic of Iran. It
focuses on how religious and popular sovereignties, in other words the contending
orientations of Islamism and republicanism, were placed in the Constitution of the
Islamic Republic. Since much of the debate was revolved around the placement of
Velayat-e Fagih as an institution, the viewpoints on the Velayat-e Fagih both inside
and outside the constituent Assembly of Experts, who drafted the final version of the
Constitution, are scrutinized. Lastly, the Islamist and republican institutions of
government as envisaged in the Constitution will be discussed.

The remaining four chapters are divided on the basis of change of leadership
since each of these periods represents a transformation in political discourse, leaning
either towards Islamism or republicanism; or sometimes both. The relationship
between the Islamist and republican elements of the regime has proceeded in
basically four types with regard to their dispose of political power. While they
coexist in a certain period, they may involve in open conflict in another period to
attain the political power. While sometimes the Islamist and republican elements
give legitimacy to each other, sometimes they dominate one another in political
power. In the remaining part of the thesis, the evolution of relations between Islamist
and republican elements of the Iranian regime will be analyzed. For this purpose, the
factions that represent these political tendencies are identified and their relations that
affected the policy-making in the Islamic Republic will be discussed.

The third chapter deals with the emergence of Islamist and republican
tendencies in Khomeini era. With the approval of the Constitution by a referendum
on December 2-3, 1979, Ayatollah Khomeini became the first leader, vali-ye fagih,
of the Islamic Republic. From this time on until his death in 1989, he acted as the one
who shaped political discourse and directed different political currents. He enjoyed a
position above the constitution since he himself was a source of legitimacy as the
leader of the revolution, founder of the Islamic Republic, theoretician of the velayat-
e faqih, the cornerstone of the new regime in Iran. However, the 1980s witnessed
emergence of different factions from the body of radical Islamists as well as the
emergence of conservative groups. This chapter will deal with establishment of

political factions, their rivalries among themselves, transformation of Iranian
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political structure with a special emphasis on constitutional restructuring, ideological
evolution of political groups, and the role of Khomeini with a special emphasis on
his arbitration in politics as the Supreme Leader.

The death of Ayatollah Khomeini, together with the end of the eight-year
disastrous war with Iraq and the 1989 constitutional amendments, came as a turning
point for the Islamic Republic. Under the new Rahbar, Ayatollah Khamene’i, and the
newly elected president Rafsanjani, the dominant themes of the political discourse in
Iran were changed. In addition, the political factions, either Islamist or republican,
have experienced a transformation both in their ideological positions and
composition. In the fourth chapter, first, this transformation together with the new
political currents will be analyzed. Then, the implications of the struggle between the
groups with Islamist or republican inclinations will be dealt first on the level of state
institutions, and then on the level of domestic policy issues such are economy and
socio-cultural policy.

After the two term presidency, Rafsanjani left his place to Mohammad
Khatami in 1997. This marked another major shift in the political discourse in Iran.
The subsequent eight years under the presidency of Khatami witnessed the
triumphant days of republicanism with a special emphasis on popular sovereignty.
The “reform” discourse of Khatami constitutes the main subject of the fifth chapter.
After dealing with the political environment that led to the election of Khatami as the
president, this chapter will mainly focus on the efforts of Khatami to enhance
republicanism and popular sovereignty. Then, the limits set in front of his reform
policies by the Islamist-conservative ruling establishment will be mentioned. The
period of Khatami is particularly important for the purpose of this thesis since for the
first time in the history of the Islamic Republic the dual sovereignties that together
made up the system came face to face and confront each other in such a direct way. It
is for the first time during Khatami’s presidency that the Islamist and republican
institutions or the elected and unelected bodies of the system involved in an open
struggle.

The last part of the thesis is the conclusion, where the evolution of political
currents after Khatami will be analyzed. In the conclusion, the emphasis will be on

the dynamics that led to the election of Ahmadinejad as president in 2005, who is
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advocating for Islamist and early radical policies, but whose republicanism remains
to be questioned.

Lastly, it should be mentioned that although the chapters are in a historical
order, this thesis is not aimed to touch upon all the developments in the periods that it
focuses on in these six parts. Rather, the instances of conflict between the Islamist
and republican tendencies in the Islamic Republic have been chosen in order to show
the main point of arguments in political landscape of Iran and to analyze how they
shaped the course of political and ideological transformation till today. In addition,
the point of focus in this study is the domestic politics since classification of political
groups and ideologies in a society that does not have clear party politics is very
complex. Moreover, the positions of different groups in domestic politics and foreign
policy may not be compatible in many instances. Because of this complexity and
obscurity, foreign policy realm is excluded both in making classifications of political

groups and in the instances of factional rivalry.
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CHAPTER 2

ESTABLISHMENT OF THE ISLAMIC REPUBLIC

In the immediate aftermath of the Islamic revolution in Iran, the first question
to be dealt with was the form of the new state. Ayatollah Khomeini, being the leader
of the revolution, held the first referendum on March 30 and 31, 1979 and asked the
question whether the future state in Iran should be an “Islamic Republic” or not. The
Iranian nation’s response was in favor of an Islamic Republic with 98.2 percent of
‘yes’ votes.

However, while the revolutionaries began to articulate the constitution of Iran
around this broad concept of the “Islamic Republic”, there were mainly two
contending orientations: the Islamist and the republican. The Islamists believe that
ultimate sovereignty in an Islamic government belongs to God and those who are the
most learned in religious law, the mujtaheds, should implement divine laws as the
representatives of God. The republicans, however, believe that political sovereignty
in an Islamic government is based on a consensual contract among citizens. The
latter may transfer their sovereign rights to the elected representatives, who then are
authorized to enact legislation on behalf of the entire community.'

The aim of this chapter is to analyze the Islamist and republican viewpoints
regarding the new regime after the revolution both in ideological and institutional
aspects. The struggle between the Islamists and republicans, which dominated the
debates on the new constitution, culminated in a text that reflects these tendencies at
the same time. In the Iranian constitution of 1979, both “religion” and “people” were
accepted as the dual sovereigns of the new state that would operate side by side.
However, in time, while the groups with a stronger Islamist tendency tried to
strengthen the role and power of Islamism, the groups that emphasized the republican
credentials of the regime tried to enhance republicanism. Whether in these conditions
this system has worked efficiently in administrative level will be analyzed in the
following chapters. For now, the debates between different political orientations in

the articulation of the constitution and the new institutions of the Iranian state which

! Eric Hooglund, “Khatami’s Iran”, Current History, vol. 98, no. 625, (February 1999), pp. 59-60.
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were established by the constitution are going to be examined. In addition, since the
debate revolved around the inclusion of the velayat-e fagih in the constitution and the
limits of popular sovereignty vis-a-vis the religious one, these arguments will be
detailed. While doing this, criticism on the concept of velayat-e fagih both from the
ulama and from the laymen will be evaluated. Lastly, the Islamist and republican

institutions of government that envisaged by the constitution will be mentioned.

2.1. The Process of Drafting the Constitution of the Islamic Republic of
Iran

Before Ayatollah Khomeini’s return to Iran from Paris, Hasan Habibi, a
member of the Revolutionary Council (Shora-ye Enghelab)*, had been charged with
drafting the constitution. When Khomeini arrived in Tehran on February 1, 1979, the
preliminary outline had already been completed by Habibi and presented to
Khomeini on January 22, 1979. After the revolution had become victorious, a
commission was established to rework the draft. Besides Habibi himself, there were
five other civil jurists in this commission.” They delivered this work to Khomeini.
Afterwards, another commission chaired by Yadollah Sahabi, an advisory minister to
the provisional government of the Prime Minister Mahdi Bazargan, made further
revisions of the document. At the end of the three-month work, the result was
published on June 14, 1979 as the official preliminary draft of the constitution.

The draft was approved by the provisional government and the Revolutionary

Council. When it was presented to Khomeini by Beheshti and Bani-Sadr, he made

* The Islamic Revolutionary Council was announced on January 12, 1979 by a decree of Khomeini.
The members and the policy-making tools in the Revolutionary Council were not known. However,
some of the members that made explicit after the revolution were: Ayatollah Morteza Motahhari,
Ayatollah Mohammad Reza Mahdavi-Kani, Ayatollah Mahmoud Taleqani, Ayatollah Mohammad
Hosseini Beheshti, Abu Hasan Bani-Sadr, Ayatollah Hossein Ali Montazeri, Ayatollah Abdolkarim
Musavi Ardabili, Hojjatolislam Javad Bahonar, Hojjatolislam Mohammad Ali Khamene’i,
Hojjatolislam Ali Akbar Hashemi Rafsanjani, Abbas Sheibani, Hossein Mosavi Khamene’i, Mostafa
Katira’i, Mahdi Bazargan, Ezzatollah Sahabi, Ibrahim Yazdi, Hasan Ibrahim Habibi, Ali Akbar
Mo’infar, Sagegh Qotbzadeh. Moreover the Revolutionary Council did not have any rules or
regulations which could have defined its functions and duties. Jalalad-dine Madani, Islamic
Revolution of Iran, (Tehran: International Publishing Co., 1996), pp. 465-467; Shahrough Akhavi,
“The Ideology and the Praxis of Shi’ism in the Iranian Revolution”, Comparative Studies in Society
and History, Vol. 25, No. 2, Apr., 1983, pp.209-210.

’ Namely; Ahmad Sadr Hajj Seyyed Javadi, Nasser Katouzian, Mohammad Ja’fari Langarudi,
Abdolkarim Lahiji and Abbas Minachi. Asghar Schirazi, The Constitution of Iran: Politics and the
State in the Islamic Republic, (London, New York: I. B. Tauris, 1997), p. 22.
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only two small changes to bar women from the presidency and judgeships; but he
raised no objections to the rest o the document.*

The fact that Khomeini had initially accepted the preliminary draft is
particularly important since because the draft was written in line with the republican
tendency and on the basis of popular sovereignty. It did not give any supreme
authority to the religious people. It did not mention velayat-e faqih in any sense and
reserved the office of the leader for the president who did not necessarily be a
religious person.5 This document reserved a special position for the Islamic jurists
only with regard to the Guardian Council. The Council, which would be composed of
both religious and secular members, would examine the conformity of the laws
passed by the parliament with shari’a upon request. Such a request could be made by
‘the sources of imitation’, the president of the Republic, the president of the Supreme
Court and the chief public prosecutor. However, the council would not have absolute
authority in performing this task. If the council would declare any contradiction, then
the parliament would revise that ‘ordinary law’ by taking account of the objections
raised by the council. Moreover, religious members of the council would be chosen
by the parliament among an unspecified number of jurists to be proposed by the
‘sources of imitation’.®

In fact, in the early days of the revolution ulama showed no intention towards
direct involvement in government. The words that Khomeini told a journalist from
Reuters on October 26, 1978 specified ulama’s position in post-revolutionary
structure. He said that: “The wulama themselves will not hold power in the

government. They will exercise supervision over those who govern and give them

* Shaul Bakhash, The Reign of the Ayatollahs: Iran and the Islamic Revolution, (London, Boston,
Sydney: Unwin Paperbacks, 1986), p. 74.

5> The draft constitution, with this strong democratic tendency, has no resemblance to what Khomeini
had been advocating as Islamic government before the revolution. Mohsen Milani comments on this
issue by stating that the reason for this may be the fact that the structural configuration or the nature of
this Islamic government had not been discussed by Khomeini before. In other words, in the aftermath
of the revolution, Khomeini did no have a clear vision of a state structure based on Islam. See Mohsen
Milani, “Shi’ism and the State in the Constitution of the Islamic Republic of Iran” in S. Farsoun, M.
Mashayekhi (eds.) Iran: The Political Culture in the Islamic Republic, (London, New York:
Routledge, 1992), p. 138.

6 Asghar Schirazi, The Constitution of Iran:......... , pp- 22-23.
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guidance.”7 Similarly, after his return, he declared that he would continue his work
as a jurist and he took up residence in Qom on March 1, 1979.

There were many other occasions that help to assure the people about ulama’s
retreat from administration. For instance, Khomeini held the first referendum on the
‘Islamic Republic’, not on the velayat-e faqih. The statements of the leaders of the
Islamic Republican Party (IRP) that was founded by the students and followers of
Khomeini after the revolution that fundamental rights and individual freedoms would
be guaranteed in the new constitution strengthened this understanding.8 Three days
before the first national referendum, the secretary to the Ministry of the Interior in
the Provisional Government, Sadeq Tabataba’i, presented the people with certain

information about the future constitution. Amongst other things, he stated that:

In the new Constitution of Iran leadership is in the hands of the general public.
As the representative of God, who is the true leader, the public will govern the
state ... the constitution of our country will determine the form of the councils.
... In the constitution the individual and collective rights of all persons and all
parts of the nation will be taken into account, and the freedom of individuals
and groups will be guaranteed. ... The rights of the suppressed ethnic
minorities will be restored. All political minorities will enjoy all political
freedoms such as the right of free speech and freedom of assembly and
coalition, and the right to be politically active. ... The National Parliament will
exercise other functions in addition to passing laws, functions such as
monitoring the application of laws and supervisions the government.9

The first national referendum on the type of the new government was
organized in this mild environment on March 30 and 31, 1979. Though the
alternatives to chose among were very limited, that is “whether the form of the future
state will be an Islamic Republic or not”, 98.2 percent of the participants in the

referendum accepted the “Islamic government”.'” Among a few democratic and

" Ibid., p.24

8 One of the leaders of the IRP, Hasan Ayat , said on February 22, 1979: “In Islam we know of no
case, whether under the Prophet or the first caliphs or under the infallible Imams, where the people’s

free expression of opinions was suppressed ...” see Asghar Schirazi, The Constitution of Iran:......... s
p. 25.
’ Kayhan, March 27, 1979 quoted in Asghar Schirazi, The Constitution of Iran:......... , pp- 26-27.

' Some groups demanded addition of adjectives such as ‘democratic’ or ‘progressive’ in the name
proposed by Ayatollah Khomeini. However, Khomeini refused these demands on the grounds that
such would mean Islam itself was not democratic and progressive. So, he staged the referendum for
the ‘Islamic Republic.” Mohsen Milani, “Shi’ism and the State......... ”, p- 138.
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communist organizations and individuals who boycotted the referendum National
Democratic Front, the Party of the Iranian Nation, the Maoist faction of the former
Confederation of the Iranian Students, the pro-Soviet Tudeh Party and intellectuals
such as Ali Asghar Sadr Hajj Seyyed Javadi can be mentioned. The Mojahedin-e
Khalgh and the Hezb-e Jomhuri-ye Khalgh-e Mosalman (Islamic People’s
Republican Party) gave a conditional consent in the referendum and stated that there

would preferably be more than two alternatives to decide.""

2.1.1. Formation of the Constituent Assembly of Experts
Soon after the draft was completed, the formation of a Constituent Assembly
(Majles-e Mo’assesan) to revise the draft, which was promised originallylz, became
an issue of controversy. In the decree of February 4, 1979, Khomeini appointed
prime minister of the provisional government, Mahdi Bazargan."” He was charged
with the task of preparing the election of this Constituent Assembly. The populists, in
particular the nationalists and leftists, attached great importance to the idea that the
nation’s new constitution should be approved by a body made up of as many
representatives of the people as possible. When Khomeini proposed to submit the
draft constitution directly to the referendum contrary to what was announced before,
the only party that supported the idea was the IRP. Together with Bani-Sadr and
Bazargan, almost all other political parties objected to this procedure.
Those who supported ‘direct consultation’ with the people through

referendum put forward various arguments in favor of their position. They claimed

12 In the declaration of the formation of the Council of the Islamic Revolution on January 12, 1979,
the tasks of the new transitional government was declared as the formation of a Constituent Assembly
composed of the elected representatives of the people in order to discuss for approval the new
Constitution of the Islamic Republic; the implementation of the elections based on the principles
approved by the Constituent Assembly and the new constitution; the transfer of power to the
representatives chosen in those elections. See Hamid Algar, Islam and Revolution: Imam Khomeini,
(USA: Kegan Paul, 2002), pp. 246-247.

"3 According to Bager Moin, Khomeini appointed Bazargan as the first prime minister of the Islamic
Republic because he was the leader of the Iranian Liberation Movement and an Islamic modernist
whose democratic personality had generally been accepted. In his view, Khomeini took this decision
because of the concern not to alienate the ones who helped him to stage the revolution while
preserving his position. Bager Moin, Son Devrimci Ayatullah Humeyni, Osman Cem Onertoy (Cev.),
(Ankara : Elips Kitap, Ocak 2005), p. 196.
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that there was an urgent need to speed up the process of normalization and pass the
reform measures that would have the force of law. Moreover, they had the fear that
anti-revolutionary forces would exploit the current instability to launch a counter-
offensive. On June 15, 1979, Khomeini made a harsh statement regarding those who
insist on the formation of a Constituent Assembly and declared that such an attitude
“should be considered as a conspiracy of counter-revolutionaries against Islam
whose only purpose was to gain time.”"*

Faced with sharp resistance, the supporters of Khomeini and the IRP
proposed to submit the draft to an appointed constituent Assembly of Experts which
would be made up of forty members. However, the demand of the opposition was an
elected constituent assembly which would be composed of up to five hundred
members and would have the power to revise the draft. For example, Ayatollah
Shari‘atmadari announced that “he would not vote in a referendum to approve a
constitution that had not been reviewed by the representatives of the people.”15

In the end these two opponent views reached a compromise and the ‘Bill for
the Election of the Assembly for the Final Examination of the Constitution of the
Islamic Republic of Iran’ passed by the Revolutionary Council on July 5, 1979.
According to bill, the people would choose ‘an assembly for the final examination of
the constitution” whose task would be “to express its conclusive opinion on the text
of the Constitution of the Islamic Republic of Iran which has already been reworked
and checked over through several phases.”'® But rather than the ‘hundreds of
representatives of the people’ envisaged for the Constituent Assembly, this assembly
would consist of just seventy-three delegates. It was argued that this reduction in size
would accelerate the process. The bill also stated that the assembly should complete
its work within one-month time since the preliminary draft had already existed. The

Assembly, then, should submit the text of the Constitution of the Islamic Republic to

a second national referendum for a final ratification.'”

14 Kayhan, June 16, 1979 quoted in Asghar Schirazi, The Constitution of Iran:......... ,p- 29
' Shaul Bakhash, The Reign of the Ayatollahs:........ ,p. 75.

16 Asghar Schirazi, The Constitution of Iran:......... ,p- 29

7 Ibid.



Considering the debate on the formation of the Constituent Assembly, which
was later to be unofficially renamed the ‘Assembly of Experts’, it can be said that
there was a cautious balance between the Islamist and secular groups of the
spectrum. However, the period after the passing of bill for the election of the
Assembly began with a violent attack against those who criticized the ulama as
having monopolistic intentions about the Iranian state.'®> Khomeini, who had dealt
with the advocates of a Democratic Islamic Republic with relative caution before,
now denounced them as enemies of Islam. On May 26, 1979, he had denounced his
opponents as having intentions to exclude ulama from politics and had declared this
as a “betrayal whose purpose was the annihilation of Islam.”"’ Ayatollah Hossein Ali
Montazeri, who will later become the chairman of the constituent Assembly of
Experts, declared on June 23, 1979 when criticizing the preliminary draft that the
president of the Islamic Republic should be a Shiite mujtahed. On July 11, 1979,
after the approval of the bill on the constituent Assembly, he stated that he was in
favor of a ‘pure’ Islamic constitution which should be ‘far removed from every
Western principle’.”” On July 15, 1979 a statement of Grand Ayatollah Abdollah
Shirazi published in Kayhan, where he demanded “a right of veto for ‘qualified
jurists’ with regard to framing the constitution, passing laws and filling all
government posts, especially the office of the president and the prime minister.”'

Two days later, Grand Ayatollah Sadeq Rohani went a step further and demanded

% Tranian Lawyers Association, the Iranian Committee for the Defense of Freedom and Human
Rights, and the National Democratic Front organized a Seminar on the People’s Expectations from the
Constitution. In the final declaration, they harshly criticized the draft constitution. In their view the
people were the sovereign; therefore the legislative branch, that was the parliament, should have the
superiority with the power of supervision over the government, the judiciary, the military and the
media. According to Shaul Bakhash, because of this secular attack, Khomeini sparked the Islamic
groups against them. The Congress of Muslim Critics of the Constitution led by Ayatollah Hossein
Ali Montazeri initiated counter-propaganda. They demanded that Islam should be the basis not only of
the constitution but also all state institutions, economic and judicial system and the institutions of the
family. They insisted that a special type of Islam, the Twelver Shiism, should be the official religion.
According to this group, the president and the prime minister should be chosen among those who had
the knowledge of Islamic law. The authority which would have supervision over the parliament and
the judiciary should be the Guardian Council given the right of veto over all the laws passed by the
parliament. In fact, it is this group who later firmly demanded the inclusion of velayat-e fagih into the

constitution. See Shaul Bakhash, The Reign of the Ayatollahs:......... , pp- 78-79.

' Kayhan, May 26, 1979 quoted in Asghar Schirazi, The Constitution of Iran:......... ,p. 30
20 Kayhan, July 11, 1979 quoted in Asghar Schirazi, The Constitution of Iran:......... , p- 30
*! Kayhan, July 15, 1979 quoted in Asghar Schirazi, The Constitution of Iran: ......... ,p. 31
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that “the Assembly of Experts should not be bound by the preliminary draft of the
constitution because this draft was in no way compatible with Islam.”*

The elections for the constituent Assembly of Experts took place on August 3,
1979. Out of 72 delegates whose election was officially recognized, 55 were among
the ulama who followed the ‘line of Imam’ (khatt-e Emam)23. The massive
propaganda in support of velayat-e fagih was beyond dispute during the election
campaign.24 On the opposition side, the rumors raised regarding the manipulation of
the elections by Khomeini’s adherents. The irregularities reported by the opposition
press on this issue with documented examples. The dissemination of false
information, the falsification of results, acts of violence directed against unwanted
candidates and their supporters, the completion of ballot papers on behalf of the
illiterate as the dominant ulama wished and informing voters that Khomeini and
other important members of the ulama had declared it was a religious duty to vote for
certain candidates were among these arguments. However, according to Asghar
Schirazi, “the biggest single advantage which the supporters of the velayat-e fagih
enjoyed in the election was that the voting regulations in some cases made whole
provinces into single wards” as a consequence of the sharp reduction in the proposed

number of delegates.”

22 Ibid.

2 “In the course of the Islamic Revolution, all the political currents accepted the leadership of
[Khomeini] and united in Islamic ideological, political current either contently, reluctantly, or for
opportunist reasons. The ... currents, like the Marxists and Mojahedin-e Khalgh, that hoped that in a
short period of time after the overthrow of the previous regime by the united Islamic nationalist
current to replace it because of having relatively coherent political organizations, soon after the
victory of the revolution and parallel with the establishment and the stabilization of the rule of the
united Islamist currents, gradually stopped their superficial support, separated their paths and even
began to organize their forces against it. Simultaneously and following this organization of forces,
differences appeared over such issues as the kind of government, certain strategic positions, etc.,
within the governing Islamist-nationalist current, [the so-called “line of Imam” (khatt-e Emam)]. ...
At this stage, the separation of two ideological, political currents, Islamist and nationalist, from each
other became ... meaningful in the relatively long term. ...” “Asr-e Ma Looks at Political Factions”,
Asr-e Ma in Persian in FBIS-NES-96-064-S, 2 April 1996, p. 3.

2 The largest group that participated in the elections was the coalition of ten Islamic organizations
under the leadership of IRP. Over 50 of the elected members were the candidates supported by this
coalition. Consequently, the Islamic coalition obtained a great say while the Assembly was voting for



These reports, of course, were not welcomed in tranquility. The protests
aroused by many participants in the election. A coalition of four Islamic radical
organizations consisting of the Mojahedin-e Khalgh, the Revolutionary Organization
of the Muslim People of Iran, the Islamic Organization of Councils and the Militant
Muslims Movement protested the results in an open letter they wrote to Khomeini.
The Grand Ayatollah Shari’atmadari together with the Islamic People’s Republican
Party demanded the annulment of the elections. The National Democratic Front, the
National Front, several parties that represented the Arab and Kurdish minorities and
many other leftist organizations called for a boycott for the undemocratic way that
the elections for the constituent Assembly of Experts had performed.26 However,
none of these demands came true.

The constituent Assembly of Experts met in council on August 18, 1979.
Ayatollah Hossein Ali Montazeri was elected as the chairman and Ayatollah
Mohammad Hosseini Beheshti as the deputy chairman. However, in practice,
Beheshti appeared as the director of the work in the Assembly. According to the
agreed upon decision by the delegates, the Assembly would take its decisions by a
two-thirds majority and article-by-article basis.”” In addition, the Assembly formed
seven sub-committees each of whom was responsible from one section of the
constitution. The articles would first be discussed in these committees and than they
would submit them to the whole Assembly for final ratification.

On the inauguration of the constituent Assembly of Experts Ayatollah
Khomeini delivered a message. Indeed, it was a clear sign of the forthcoming course
of events. In that message he stated how glad he was because of the fact that

“determining whether [principles laid down in the constitution] are or are not in

*% Actually, the protests had started even before the elections. The Islamic People’s Republican Party
declared that the time for campaigning should be extended for ten more days. Ayatollah
Shari’atmadari urged a reversion to the 1906 constitution, of course by setting aside the monarchy,
until a broader consensus on a new constitution could be achieved. The National Front and the
National Democratic Front boycotted the voting on the grounds that they had serious doubts about the
freedom of the elections. Moreover, they were disturbed by the government control over the broadcast

7 According to Milani voting separately on each article but not on the constitution as a whole
strengthened the hand of the supporters of a system based on the supreme command of velayet-e
fagih. This was because by this way the delegates would not have a clear vision of the whole
constitution that they were generating. See Mohsen Milani, “Shi’ism and the State......... ”, pp. 140-
141.
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conformity with Islamic requirements is exclusively reserved for the revered jurists
who ... form a particular group in the assembly.” In addition, he told that “If the
Islamic jurists present in the assembled body find contradictions to Islam in any of
the articles of the preliminary draft or in the adopted amendments, they must declare
this openly and not to have any fear of the uproar this may cause in the press or
amongst Westernized writers.” This was interpreted as an encouragement for the
Assembly, which was dominated by the people from the ranks of ulama, to ignore
the draft whenever it was convenient.”®

Further statements by Hojjatolislam Khamene’i and Ayatollah Montazeri
reinforced the impact of the words of Khomeini. In the opening session of the
constituent Assembly of Experts, Hojjatolislam Khamene’i declared that “any
procedural proposal that attempted to channel the work of the Assembly should be
rejected.” In his view, the preliminary draft was based on Western resources and
suitable for Europe, but not for the Iranian and Islamic society or for the revolution
which was Islamic. Similarly, in the first session of the Assembly, Ayatollah
Montazeri stated that the preliminary draft was not suitable as a basis for their
work.”

Considering specified task of the constituent Assembly of Experts, which was
supposed to be the revision of the constitution without touching its general
framework, it becomes evident that the Assembly exceeded the limits of its authority

from the beginning by putting aside the preliminary draft.*

2.1.2. Re-drafting the Constitution and Inclusion of Articles about
Velayat-e Faqih

The composition of the constituent Assembly of Experts, majority of whom
were the religious jurists, and the fact that they were not eager to pay any allegiance

to the draft, pave the way for the inclusion of the notion of velayat-e faqih, which

? Ibid., p. 33.

% At the end of June, Khomeini said in his remarks to delegation of preachers from Mashad that
clerics and Islamic groups must review the draft ‘from an Islamic perspective and for an Islamic
constitution,” rather than allowing ‘others’ to correct the document. Ayandegan, June 23, 1979 quoted
in Shaul Bakhash, The Reign of the Ayatollahs:......... ,p-78.
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had been addressed as the ideal type of Islamic government by Khomeini in his book,
“Velayat-e Faqih: Hokumat-e Eslami” in the beginning of 1970s. From that point on,
the debate began to revolve around this issue. The ninth to twelfth sessions of the
Assembly were probably the most critical sessions in this sense. This is because
during these sessions the doctrinal principles that form the basis of the Islamic
Republic was discussed under the heading of Article 2.>' One of these doctrinal
principles was the “continuous ejtehad of the fugaha (religious jurists) who posses
necessary qualifications”. In the view of Ayatollah Mohammad Hosseini Beheshti,
the Deputy Chairman of the constituent Assembly of Experts, continual ejtehad was
a necessity because in a government system whose basis is ideology “all questions to
do with legislation, arrangements for implementing regulations and establishing
operational procedures” had to be determined on the grounds of ideology. Qoran and
the sunna, which can only be understood and interpreted by the fugaha, are the basis
for determination of these conditions within the ideological framework. Moreover,
continuous ejtehad is the means that new regulations regarding new situations have
to be established.” In the end, the ideological basis of the regime of the Islamic
Republic was adopted in Article 2 as such:

The Islamic Republic is a system based on belief in: 1. the single God (as
stated in the phrase "There is no God except Allah"), His exclusive
sovereignty and the right to legislate, and the necessity of submission to His
commands; 2. divine revelation and its fundamental role in setting forth the
laws; 3. the return to God in the Hereafter, and the constructive role of this
belief in the course of man's ascent towards God; 4. the justice of God in
creation and legislation; 5. continuous leadership (imamat) and perpetual
guidance, and its fundamental role in ensuring the uninterrupted process of

! Article 2 was first discussed and formulated in the committee of the ‘Goals of the Constitution’
(Ahdaf-e Qanun-e Asasi) before presenting to the constituent Assembly of Experts. The head of this
committee was Ayatollah Beheshti. Other prominent members were Hasan Ayat (the IRP ideologue),
Jalaloddin Farsi (a high-ranking IRP member), Ayatollah Abol Hosein Dastgheib (the head of the
Shiraz Revolutionary Courts), Ayatollah Ali Meshkini (a close associate of Ayatollah Beheshti and
the president of the next Assembly of Experts with the responsibility for electing the future fagih),
Abdorrahim Rabbani Shirazi (a future member of the Guardianship Council), Mahmud Ruhani from
Khorasan province, all of whom had very close relations with the IRP. Other members of the
committee were Sargan Bayt Oshana (representative of the Assyrian minority), Hojjatolislam Ali
Akbar Qarshi (supported by the IRP in the elections from Kurdistan), Ahmad Sadr Hajj Sayyed Javadi
(a former minister in Bazargan’s cabinet and one of the members of the committee which had
prepared the draft constitution). Said Saffari, “The Legitimation of the Clergy’s Right to Rule in the
Iranian Constitution of 19797, British Journal of Middle Eastern Studies, Vol. 20, No. 1, 1993, pp. 68-
69.



the revolution of Islam; 6. the exalted dignity and value of man, and his
freedom coupled with responsibility before God; in which equity, justice,
political, economic, social, and cultural independence, and national solidarity
are secured by recourse to: a. continuous ejfehad of the fugaha possessing
necessary qualifications, exercised on the basis of the Quran and the Sunna of
the Ma'sumun, upon all of whom be peace; b. sciences and arts and the most
advanced results of human experience, together with the effort to advance
them further; c. negation of all forms of oppression, both the infliction of and
the submission to it, and of dominance, both its imposition and its acceptance.

Article 5% complemented the job commenced by the adaptation of Article 2.
Ayatollah Beheshti was the formulator of this article. He argued that “In the present
system the leadership and the legislation cannot be left to the majority at any given
moment. This would contradict the ideological character of the Islamic Republic.”3 4
Since people is not infallible and could easily fall into error, a democratic
government whose laws are made by the people would not be immune from error;
thus, it would be un-Islamic.

On the question of the capacity of the position of the leader, the Assembly
voted for the option that he should have authority over all three branches of
government (Art. 57).” While the debate was being carried on in the constituent
Assembly of Experts over the Article 57, one proposal was that the role of the leader
and the people should be added to the three branches of executive, legislative and
judiciary. However, this was found to be contradictory with the general principle that
God has transferred His exclusive right to sovereignty and to legislate to the ruling
jurists. Therefore, it was agreed that all government functions should be under the
command of the supreme leader.

When it came to the issue of determination of the leader, the delegates hold
the position that he should be chosen by the people as an expression of their

sovereignty that had been adopted as one of the sources of legitimacy of the Islamic

3 Article 5 — During the Occultation of the Vali-ye Asr (may God hasten his reappearance), the
velayah and leadership of the umma devolve upon the just ['adel] and pious [muttaqi] faqih, who is
fully aware of the circumstances of his age; courageous, resourceful, and possessed of administrative
ability, will assume the responsibilities of this office in accordance with Article 107.

3 Article 57 — The powers of government in the Islamic Republic are vested in the legislature, the
judiciary, and the executive powers, functioning under the supervision of the absolute velayat-e ‘amr
and the leadership of the umma, in accordance with the forthcoming articles of this Constitution.
These powers are independent of each other.
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Republic (Art. 6).° However, it was accepted that this exercise of popular
sovereignty should be carried indirectly through the Assembly of (Leadership)
Experts (Majles-e Khubregan).” Later, while the electoral regulations for this
assembly were being discussed, it was argued that this assembly should be composed
of the members within the rank of mujtahed and the candidates should be confirmed
by the religious authorities as being suitable from the point of religious and political
competence. Although election of the qualified members was reserved for the people,
the regulations regarding the rules for the elections and the functions of the
Assembly were to be determined by the first Guardian Council. Moreover, the
constitution vested in the power to make any subsequent change or a review of this
law, or approval of all the provisions concerning the duties of the experts in the
Assembly of (Leadership) Experts themselves, not by the representatives of the
people, the Majles (Art. 108). However, many delegates regarded this article as the
solution of the contradiction between the religious sovereignty, the velayat-e fagih,
and the popular sovereignty. They argued that the people would exercise their
sovereignty by choosing the experts, who in turn would determine who would be
leader.™®

Regarding the powers of the fagih vis-a-vis the president, many members of
the assembly argued that the Leader should confirm the presidency of the president

to-be-elect besides the authority of dismissing him. On this issue Ayatollah

3 Article 6 — In the Islamic Republic of Iran, the affairs of the country must be administered on the
basis of public opinion expressed by the means of elections, including the election of the President,
the representatives of the Islamic Consultative Assembly (Majles), and the members of councils, or by
means of referenda in matters specified in other articles of this Constitution.

7 Article 107 — After the demise of the eminent marja’-e taglid and great leader of the universal
Islamic revolution, and founder of the Islamic Republic of Iran, Ayatullah al-'Uzma Imam Khomeini -
quddisa sirruh al sharif - who was recognized and accepted as marja’ and Leader by a decisive
majority of the people, the task of appointing the Leader shall be vested with the experts elected by
the people. The experts will review and consult among themselves concerning all the fugaha
possessing the qualifications specified in Articles 5 and 109. In the event they find one of them better
versed in Islamic regulations, the subjects of the figh, or in political and social issues, or possessing
general popularity or special prominence for any of the qualifications mentioned in Article 109, they
shall elect him as the Leader. Otherwise, in the absence of such a superiority, they shall elect and
declare one of them as the Leader. The Leader thus elected by the Assembly of Experts shall assume
all the powers of the velayat-e amr and all the responsibilities arising therefrom. The Leader is equal
with the rest of the people of the country in the eyes of law.



Montazeri claimed that the election of the president by the people would not be valid
until he was not confirmed by the leader.”

The adoption of Article 110* about the duties and powers of the leader, the
faqih, became a matter of controversy in the constituent Assembly of Experts.
Ayatollah Hojjati-Kermani stated that this article, which bestowed the fagih with
absolute power, put the fagih in an authoritarian position. In his view this would
create an unfavorable feeling among the people regarding the velayat-e fagih. This
would consequently destroy the popularity of the regime and the ulama. In a similar
way, Ayatollah Nasser Makarem-Shirazi argued that the outside world would say
that the clergy manipulated the framing of the constitution to attain the absolute
power. “The people”, he said, “may be silent and accept this article today, but later
they will abolish the constitution.” To avoid this fate to come true he proposed that
the delegates should not decide in such a way that disregards the popular
sovereignty. o

Against this opposition, Ayatollah Montazeri defended the article by stating
that Islamic Republic is to implement Islamic law by definition and only a fagih
could decide on whether the laws are Islamic or not. The people should choose their
president among those who were decided to be qualified by the fagih. According to

Montazeri, people would exercise their democratic right to chose. Jalaloddin Farsi, in

% Ibid., p. 37.

* Article 110 in 1979 constitution before 1989 amendments - Following are the duties and powers of
the Leadership: 1. appointment of the fugaha on the Guardian Council; 2. appointment of the
supreme judicial authority of the country; 3. the supreme commanders of the armed forces through
appointing a. appointing the chief of the joint staff, b. appointing the chief commander of the Islamic
Revolution Guards Corps, c. forming the Supreme National Security Council which consists of the
President, the Prime Minister, representative of the Leader in defense and the chief of the joint staff,
the chief commander of the Islamic Revolution Guards Corps, two advisors determined by the Leader,
d. appointing the chief commanders of the three wings of the army upon the proposal by the Supreme
National Security Council, h. declaration of war and peace, and the mobilization of the armed forces
upon the proposal by the Supreme National Security Council; 4. signing the decree formalizing the
election of the President of the Republic by the people. The suitability of candidates for the
Presidency of the Republic, with respect to the qualifications specified in the Constitution, must be
confirmed before elections take place by the Guardian Council; and, in the case of the first term [of
the Presidency], by the Leadership; 5. Dismissal of the' President of the Republic, with due regard for
the interests of the country, after the Supreme Court holds him guilty of the violation of his
constitutional duties, or after a vote of the Islamic Consultative Assembly testifying to his
incompetence; 6. Pardoning or reducing the sentences of convicts, within the framework of Islamic
criteria, on a recommendation [to that effect] from the Supreme Judicial Council.

*' Surat-e Mashruh-e Mozakerat-e Majles-e Barresi-ye Nehai-ye Jomhuri-ye Islami-ye Iran, 2: 883-
888 quoted in Mehdi Moslem, Factional Politics in Post-Khomeini Iran, (USA: Syracuse University
Press, 2002), p. 29.
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support of the Article 110, claimed that anyone who is not responsible to God cannot
be trusted to be the commander of the armed forces. Therefore, this should certainly
be the under the fagih’s responsibility.*?

Inclusion of the notion of the velayat-e fagih into the constitution and the vast
powers that had bestowed upon his position stands as an internal contradiction in the
Constitution of the Islamic Republic. Although they are in conformity with the
doctrinal principles of the Islamic Republic, they clearly violated the ‘sovereignty of
the people’ and disregarded the people’s will. The delegates, being aware of the
above stated contradiction, tried to resolve it by setting the relationship of the
velayat-e faqih and the sovereignty of the people, both of which were adopted in the
constitution. However, this relationship was established in ideological basis, rather
than purely technical terms. The majority view in the constituent Assembly of
Experts was that there was in fact no contradiction between these two principles.
This was because of the Shiite reasoning that although God, who is the ultimate
sovereign, had bestowed the sovereignty of the people on every individual, He also
granted this duty to the qualified jurists, who had the knowledge of Qoran and sunna,
on behalf of the people. Therefore, together with the fact that the people of the
Islamic Republic had voted for the religion and the Shari’a, people had initially
exercised their right to chose and had given consent to velayat-e fagih. According to
Ayatollah Yazdi, from then on people were to exercise their freedom within the
limits of Shari’a, to which the velayat-e faqih also belong. Moreover, in the words of
delegate Mohammad Fawzi, “The people exercise their right by choosing a single
jurist or a group of jurists to be the leader. In so doing, however, they do not decide
whether this or that particular jurist possesses the [necessary] qualifications.”43 This
decision has to be given by the experts in religious law, who has been chosen by the
people. These experts, in turn, would decide who had the necessary qualifications to
fill the position of the leadership. By this way, people would exercise their

sovereignty.

*2 Surat-e Mashruh-e Mozakerat-e Majles-e Barresi-ye Nehai-ye Jomhuri-ye Islami-ye Iran, 2: 900-
902 quoted in Mehdi Moslem, Factional Politics......... , p- 30.



Some other delegates put forward views complementing the above
arguments. According to Ja’far Sobhani, velayat-e fagih itself guarantees the
sovereignty of the people since the Leader would provide the freedom of the people
and prevent dictatorship and tyranny, which are the cruel systems that oppress the
people.44

Ayatollah Montazeri, however, had advanced an opposite view. According to
Montazeri:

The people’s right of self-determination with regard to their destiny means that
they chose whom they wish. But when it comes to velayet-e faqih, this does not
apply. It is more correct to say that ‘the people honor velayat-e fagih’. They
simply chose the ruling jurist, directly or through the experts.*

As it can be seen from above statements about the practical implications of the
inclusion of the velayet-e faqgih concept, there was no unanimity on this issue in the
constituent Assembly of Experts. Since this concept has been the biggest innovation
regarding the newly created system of Islamic Republic, it would be useful to
examine from what kind of an ideological environment and among what type of
arguments this concept has raised to its position within the system. This survey is
also important from another aspect that they demonstrate the signs of ideological

disputes in post-revolutionary regime among the supporters of Ayatollah Khomeini.

2. 2. Criticism and Consent on the Notion of Velayat-e Faqih and its
Inclusion into the Constitution
2.2.1. Debate on “Velayat-e Faqih’ in the Constituent Assembly of Experts
In the constituent Assembly of Experts, there were mainly three divergent
views on the inclusion of the velayat-e fagih into the constitution. These can be listed
as the hard-line Islamists, Islamist-liberals, and the secularists.
The hard-line Islamists were the staunch supporters of Khomeini and his
doctrine of velayat-e fagih. Mainly, they defended that religious character of the
Islamic Republic was superior to its republican feature. Led by Ayatollah Hossein

Ali Montazeri, Ayatollah Mohammad Hosseini Beheshti and Ayatollah Abdorrahim

* 1bid., p. 38.
* Tbid.
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Rabbani Shirazi, this group advocated the velayat-e fagih doctrine as “essential for
realizing the Islamic state, guaranteeing the Islamic nature of the laws, and lending
legitimacy to the acts of the president, the prime minister, and the legislature.”*
According to Ayatollah Montazeri “if people voted for an Islamic state, then the
fagih must be at the pinnacle to ensure that the regime is indeed Islamic.”* So, he
demonstrated that velayat-e fagih would end the dualism between the shar’i and urfi
laws. Similarly, Ayatollah Beheshti stated that when Iranian people toppled down the
monarchy and voted for an Islamic Republic, they made their choice for the maktab
(meaning ideology, i.e. Islam). This first selection would limit the future selections
of the people within the boundaries of Islam. However, in his view, popular
sovereignty was peculiar to the democratic regimes where people had supremacy.
With this line of reasoning Beheshti went so far and claimed that Islam was
incompatible with popular sovereignty. Beheshti went one step further in his
reasoning. Accordingly, indeed, fagih was in no need of the popular voting. This was
because faqih’s actions were limited by the Islamic laws; thus he would not let
despotism shoot forth.** Therefore, according to Abdolrahman Heydari, it is the right
of vali-ye fagih to have the responsibility of the three branches of the government.*

In line with the ideas of Ayatollah Beheshti, Hojjatolislam Khamane’i
claimed that ultimate sovereignty did not rest with the people. He defended the
position that God, the ultimate sovereign, delegated this right to people, who would
in turn choose the clergy as their representatives.” Thus, the vali-ye fagih was the
sole sovereign.

Another figure among the hard-line Islamists in the Assembly, Hasan Ayat,
justified the limitations, which had been mentioned by Ayatollah Beheshti. He
utilized ‘social contract’ theory of Rousseau to make an analogy. Ayat claimed that

“to leave the unhappy state of nature and enter into the tranquil and happy civil

46 Shaul Bakhash, The Reign of the Ayatollahs:......... ,p- 85
*" Mehdi Moslem, Factional Politics......... ,p. 28
“8 Mohsen Milani, “Shi’ism and the State......... 7, p- 142

% Surat-e Mashruh-e Mozakerat-e Majles-e Barresi-ye Nehai-ye Jomhuri-ye Islami-ye Iran, 1: 43
quoted in Mehdi Moslem, Factional Politics......... , p- 28.



society [which would be through submission to God’s law exercised by the faqih as
the supreme leader], people forfeit certain freedoms.”"

Mohammad Kiavosh, in defending the position that the fagih should be the
ultimate source of power, stated that “no article or principle should be accepted in the
constitution unless it is based on Qoran and the Prophet’s sunna ... Anywhere the
word ‘law’ is used, it must refer to God’s laws and commands.” Ayatollah
Mohammad Mehdi Rabbani-Amlashi equated the concept of velayat-e fagih with
Islam and declared that if velayat-e fagih was not embodied in the constitution, then
it would not be an Islamic constitution.”

The members of the second group, that were the Islamist-liberals, were
supporters of the concept of the velayat-e fagih, but they defended that the powers of
the fagih should be very much restricted. This group, led by Ayatollah Nasser
Makarem-Shirazi, opposed especially the articles that grant the leader supreme
authority over the three branches of government. Makarem-Shirazi argued that the
command of the armed forces should be granted to the president, who would be
elected by popular mandate. Hojjatolislam Hojjati-Kermani opposed the supremacy
of the faqgih over the sovereignty of the people and warned the Assembly that there
could arouse reactions among the people against this system.” Likewise, the delegate
Nurbakhsh expressed his concern that “if the velayat-e fagih were to fail, people
would turn their back to Islam forever, and that velayat-e fagih could be transformed
into a ‘Yazid-like’ government” in the eyes of the people.”* In addition, regarding the
powers of the faqih, Makarem-Shirazi argued that even if there would not raise a
problem under the leadership of Khomeini, the successor issue would generate
serious doubts, consequently problems, since nobody could be sure that he would
have the same qualities as Khomeini.”

The third group in the constituent Assembly of Experts was the secularists.

They were completely against the concept of velayat-e fagih. Ezzatollah Sahabi,

5! Mohsen Milani, “Shi’ism and the State......... 7 p- 142

52 Surat-e Mashruh-e Mozakerat-e Majles-e Barresi-ye Nehai-ye Jomhuri-ye Islami-ye Iran, 2: 50
quoted in Mehdi Moslem, Factional Politics......... , p- 28

>3 Asghar Schirazi, The Constitution of Iran:......... ,p. 46
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Hamidollah Mir Moradzehi, Rahmatollah Mogaddam Maraghe’i were the prominent
members of this last group. Ezzetollah Sahabi criticized the authority of the vali-ye
faqih on the basis of the arguments of Ayatollah Hossein Na’ini, who was a pro-
constitutionalist during the 1906 constitutional revolution. Na’ini had argued that
since the absolute rule belongs only to God and the infallible Imams, no human being
other than them can claim absolute power. Moreover, fugaha are not qualified to rule
because they bear the possibility to misdirect the faithful in the name of God.”®
Sahabi, although accepted an observer status of the fagih, he defended the position
that the fagih should not exercise political authority directly. He regarded the
inclusion of the velayat-e faqih into the constitution as a betrayal to the people who
expected to gain freedom through revolution.”” In his view, no authority in today’s
world that rivals the authority of people can be accepted. Moreover, Sahabi argued
that the subject of criticism should be the political authority, not the religious one. If
the religious authority becomes vulnerable to criticism, this would lead to the decline
of Islam.”®

Mogaddam Maraghe’i argued that the will of people could be changed or
transformed to the will of the fagih. Also, he stated that he would support the
velayat-e fagih as long as it was regarded as the sovereignty of Islam. If it would
mean monopolization of Islam by a special class, he would not accept it.”> He makes
the same point with Makarem-Shirazi in that after Khomeini it would be very
difficult, if not impossible, to find a sufficiently qualified person to fill the position
of the leader. One other major criticism of Maraghe’i was about a technical issue,
which had already been bypassed especially by the hard-line Islamists. He argued
that inclusion of the concept of the velayat-e fagih into the constitution means that
they [the members of the constituent Assembly of Experts] have to write many

provisions of the constitution again. This was something they were not permitted to

56 Said Saffari, “The Legitimation of ......... ”op- 72
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do in legal terms, since the main task of the Assembly had been declared as revision
of the draft constitution without changing it.%

Recalling the point that examining the ideological and intellectual scene on
which the velayat-e faqih has adopted in the constitution would be useful to
understand the factional rivalry in post-revolutionary Iran, the debate on the concept

outside the constituent Assembly of Experts should also be examined.

2.2.2. Debate on “Velayat-e Faqih” Outside the Constituent Assembly of
Experts

Outside the constituent Assembly of Experts there were sharper protests
regarding the inclusion of the velayat-e faqih into the constitution. These protests
were mainly from those who argued from the point of Shiite jurisprudence, the
Islamist-leftist organizations, the Islamist-modernist laymen, and the ethnic
movements.

Among the ranks of the ulama, those who criticized the adoption of the office
of the velayat-e faqgih as the ultimate sovereign over the people were Ayatollah
Shari’atmadari, Ayatollah Qomi and Ayatollah Reza Zanjani.®'

Ayatollah Shari’atmadari criticized the constitution and claimed that there was
a contradiction between the assertions of popular sovereignty, articulated in the
articles 6 and 56, and “expropriating this right” by investing unlimited power on the
‘leader’, which was laid down in the articles 5 and1 10.%% He defended that the power

and sovereignty were rooted in the people. According to him, the main goal of the

60 Actually, in mid-October 1979, the great majority of ministers voted to dissolve the Constituent
Assembly of Experts on the grounds that it had exceeded its authority and began to rewrite the text of
the constitution instead of revising the preliminary draft. Moreover, the Assembly did not complete its
work although the scheduled one-month time passed. However, upon the insistence of Bazargan, the
Council of Ministers briefed Khomeini before declaring it publicly. The intervention of Khomeini
prevented the implementation of the resolution. Ibid., p. 47.

%1 As a matter of fact, the theory had been subject to criticisms by the Shiite ulama from an ideological
point of view. Some of the Shiite ulama, like Ayatollah Shari’atmadari, Ayatollah Taleqani, Ayatolah
Kho’i, Ayatollah Shirazi rejected this theory arguing that issues of the umma were under the collective
responsibility of the fugaha, rather than one of them. Additionally, there is not a hierarchy among the
most learned fugaha, maraja’-e taqlid. None of maraja’-e taqlid has precedence over other, and none
of them could intervene in one other’s judgment. Said Amir Arjomand, The Turban for the

%2 David Menashri, Iran: A Decade of War and Revolution, (New York, London: Holmes & Meier,
1990), p. 118.

40



revolution was to end dictatorial rule and to establish a democracy based on the will
of the people in the light of the Islamic law. In his view, the referendum held on the
issue of the type of the state gave its legitimacy to the system based on Islam. He
regarded the elections for the constituent Assembly of Experts another sign of
popular sovereignty. Therefore, the foundation of the Islamic system was the people
and the constituent Assembly of Experts did not have any right to approve principals
which were contrary to the sovereignty of the people.63 While for Khomeini social
justice was of crucial importance, for Shari’atmadari, the term justice (‘edalat)
implied the safeguarding of popular democracy. In his view, an Islamic regime ‘is a
democratic regime based on the people’s will’. It is ‘the government of the people,
for the people and against dictatorship and despotism’.64 Apart from these, Ayatollah
Shari’atmadari attacked the constitution on the grounds that the claims of the ethnic
minorities were ignored. He also criticized the work of the constituent Assembly of
Experts since they set to rewriting the constitution rather than amending the draft.®®

In addition, Shari’atmadari vocalized criticisms to the concept of velayat-e
faqih as articulated by Khomeini from an ideological point of view. According to
him, the ulama should not intervene directly in daily politics. Instead, they should act
as advisors to the government whenever there is a need and for this purpose a council
composed of fugaha should be established. The ulama may exercise a limited
involvement only in judicial matters. For him, only in matters of emergency can the
fagih intervene in politics.66

Ayatollah Hassan Tabataba’i Qomi, who can be considered as another
opponent of the constitution with regard to Islamic point of view, mainly rejected the
very notion of velayat-e fagih. He adopted the classical reasoning in Shiite theology
that nobody among the ranks of the ulama can have the same sovereignty and power
over the people as the Prophet and the Imams had.®” Another criticism of Qomi was

on the basis of Shiite tradition that there could be more than one maraja’-e taqlid at

3 Mohsen Milani, “Shi’ism and the State......... 7, p- 149.
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the same time. If the vali-ye faqgih, with the articulated powers in the constitution,
would be realized, than this would mean that he had the command over other
maraja’-e taqlid, which was in contradiction with the Shiite jurisprudence.
According to Qomi this situation would mean dictatorship, whereas the opposite, that
is the disempowerment of the vali-ye fagih over other maraja-e taglid would mean
anarchy, both of which are unacceptable.®®

The third prominent cleric Ayatollah Zanjani, advocated the same view with
Ayatollah Qomi that only the Prophet and the rightly-guided Imams were to rule.
Like Shari’atmadari, he was in favor of establishing a council made up of mujtaheds
whose task would be the examination of the conformity of the laws passed by the
parliament with the Shari 'a.%

Apart from the criticism within ulama, the Islamist-leftist groups led by Dr.
Habibollah Peiman also voiced harsh criticisms against the involvement of vali-ye
faqih in government. The Islamist-leftists coalition, which was composed of mainly
organizations of the Mojahedin-e Khalgh, JAMA (Revolutionary Organization of the
Muslim People of Iran), SASH (Islamic Organization of Councils) and OMMAT (the
Militant Muslims Movement), advocated the view that the new Islamic system
should be the ‘the system of councils’ (nezam-e shora’i). Although they accepted
that the system of velayat-e fagih could function very well so long as Khomeini
remained as the vali-ye fagih, after his death, they claimed that people would have to
exercise sovereignty for the system to function. Despite the attacks they initiated
against the constitution, they gave their consent for it in the referendum on the
grounds that stability of the revolution was much more important in the struggle
against imperialism.70

The Islamist-modernists, who can be mentioned as the third group criticizing
the constitution outside the constituent Assembly of Experts, argued that the
government should not be ruled by only one power but by the harmonious

mechanism of three separate powers.71 Within this group that was mainly composed
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of laymen, the Iranian Association of Jurists was particularly important. They issued
a statement and declared that the constitution violates the principle of government by
the people. They argued that the constitution turned the Majles an ineffective body
without any power and the enormous powers that it had granted to the office of the
Jagih might led to a new form of dictatorship in Iran. In addition, the National Front,
another group that can be mentioned among the Islamist-modernists, declared the
velayat-e fagih as a threat for the revolution’s achievements. Furthermore, Bazargan,
the first prime minister of the Islamic Republic, expressed his concern on behalf of
the Freedom Movement of Iran, that the constitution could open the door for a class
rule or a monopoly of power.72

Finally, the ethnic minorities firmly attacked the constitution and the concept
of veleyat-e fagih. There were riots in Kurdistan, Khuzestan and Turkmen regions of
Mazanderan, and Azerbaijan. The minorities, majority of whom were Sunnis, were
very uncomfortable with the emphasis on the Persianness and Shiism in the
constitution.”

All these debates on the foundations of the Islamic regime in Iran culminated
the Constitution of the Islamic Republic of Iran. To complete its wok, the constituent
Assembly of Experts had to extend the deadline of one month by three times. On
November 15, 1979, all the articles of the constitution had been approved by the two-
thirds majority of the members of the constituent Assembly of Experts. The second
national referendum was arranged on December 2 and 3, 1979. The result was that
among the eligible voters 74.0 percent gave vote and 99.3 percent of them voted in

favor of the constitution.’*

7* David Menashri, Iran: A Decade of......... ,p. 118.
3 Mohsen Milani, “Shi’ism and the State......... ”, pp- 148-149.

™ Asghar Schirazi makes a comparison of the figures between the first and the second referendum.
According to his comparison whereas in the first referendum in March 1979 nearly 20 million people
took part in the elections, in the second referendum this number decreased to nearly 15 million.
Schirazi interpreted this decrease as a sign of disillusioned people who did no longer gave support to
Khomeini. See Asghar Schirazi, The Constitution of Iran:......... , p- 52. Moreover, as a result of the
widespread protests of the constitution, the Revolutionary Council had to take certain measures to
encourage people to vote for. David Menashri listed them as such: 1) Setting the date for the plebiscite
one day after the Ashurah, when religious mass sentiment is at its peak; 2) The two polling days were
declared official holidays; 3) Radio and television broadcast made numerous appeals; many of them
from prominent clerics, urging people to vote; 4) On the second day, polling stations were ordered to
stay open beyond the appointed time as long as there was a “steady stream” of voters; 5) Radio Tehran
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2.3. Islamist and Republican Institutions of Government in the 1979
Constitution

The Constitution of the Islamic Republic of Iran accepted in 1979 reserved
certain place for both the Islamist and the republican institutions, through which the
religious and popular legitimacies are exercised. The constitution envisaged the
utilization of both the Islamist and the republican institutions in governing the state.
However, this duality led to some problems in implementing the constitution.
Whereas the Islamist groups in ruling elite tried to enhance the importance and the
role of the Islamist institutions in the new regime, the republican groups tried to
strengthen the republican ones. Therefore, it is useful for the purpose of this study to
examine the Islamist and republican institutions, in terms of their functions and
responsibilities, and also in terms of the extent of their power within the regime in
order to understand the institutional implications of the religious and popular
legitimacies. In addition, the information below is based on the 1989 amendments of
the 1979 constitution. The comparison of the features and duties of these institutions
before and after 1989 constitutional amendments will be available in the third

chapter in the section of “1989 Constitutional Amendments”.

2.3.1. Islamist Institutions of Government

2.3.1.1. The Office of the Vali-ye Faqih (Rahbariyyat)

The most important Islamist institution in the Islamic Republic of Iran is
obviously the office of the vali-ye fagih, which is entrusted with absolute powers
above the three branches of government and even above the people. Since the
velayat-e faqih had been discussed throughout this chapter both ideologically and
institutionally, less space will be devoted to this matter for now. However, the
qualifications and duties of the fagih should be mentioned. According to the Article
109 of the constitution, the essential qualifications and conditions for the Leader
(vali-ye faqih) are a. scholarship, as required for performing the functions of mufti in

different fields of figh. b. Justice and piety, as required for the leadership of the

denied that Shari’atmadari had boycotted the plebiscite, reporting that he had cast his vote: but he later
denied having voted. See David Menashri, Iran: A Decade of......... ,p- 119.
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Islamic wummah. c. right political and social perspicacity, prudence, courage,
administrative facilities and adequate capability for leadership.

The duties and the powers of the vali-ye fagih, as stated in the article 110 are:
1. delineation of the general policies of the Islamic Republic of Iran after
consultation with Majma’-ye Tashkis-e Maslahat-e Mezam; 2. supervision over the
proper execution of the general policies of the system; 3. issuing decrees for national
referenda; 4. assuming supreme command of the armed forces; 5. declaration of war
and peace, and the mobilization of the armed forces; 6. appointment, dismissal, and
acceptance of resignation of: a. the faqihs of the Guardian Council, b. the supreme
judicial authority of the country, c. the head of the Sazman-e Seda va Seema-e
Jomhuri-e Islami-e Iran (National Radio and Television), d. the Chief of the Joint
Staff, e. the Chief Commander of the Islamic Revolutionary Guards Corps, f. Chief
Commanders of the Armed Forces and Police Forces; 7. resolving disputes and
coordinate relations between the three powers; 8. resolving the problems, which
cannot be solved by conventional methods, through the Expediency Council; 9.
signing the decree formalizing the election of the President of the Republic by the
people. The suitability of candidates for the Presidency of the Republic, with respect
to the qualifications specified in the Constitution, must be confirmed before elections
take place by the Guardian Council; and, in the case of the first term [of the
Presidency], by the Leadership; 10. dismissal of the President of the Republic, with
due regard for the interests of the country, after the Supreme Court holds him guilty
of the violation of his constitutional duties, or after a vote of the Islamic Consultative
Assembly testifying to his incompetence on the basis of Article 89 of the
Constitution; 11. pardoning or reducing the sentences of convicts, within the
framework of Islamic criteria, on a recommendation [to that effect] from the Head of

judicial power.

2.3.1.2. The Guardian Council (Shora-ye Negahban)

The second most powerful Islamist institution in the political system of the
Islamic Republic is the Guardian Council (Shora-ye Negahban). It has been
established with the task of determining the compatibility of laws passed by the

Islamic Consultative Assembly (Majles) with Shari’a and the conformity of them
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with the constitution (Art. 72). If the council finds any contradiction, it sends the law
back to the parliament for revision.” It is composed of twelve jurists elected for six
years. Six of them will be the ‘fugaha-ye adel’, conscious of the present needs and
the issues of the day, to be selected by the Leader. The other six will be the jurists,
specializing in different areas of law, to be elected by the Majles from among the
Muslim jurists nominated by the Head of the Judiciary, who is appointed by the
Leader (Art. 91). Although they are to serve for six years, after three years have
passed during the first term, half of the members of each group will be changed by
lot and new members will be elected in their place (Art. 92). As stated in the Article
96 of the constitution, determination of compatibility of the legislation passed by the
Majles with the laws of Islam rests with the majority vote of the fugaha on the
Guardian Council; however, the determination of its compatibility with the
Constitution rests with the majority of all the members of the Guardian Council (Art.
96).

What is striking about the Guardian Council is that it is defined as a body
above the Majles. In the constitution it is stipulated that the Majles does not hold any
legal status if there is no Guardian Council in existence, except for the purpose of
approving the credentials of its members and the election of the six jurists on the
Guardian Council (Art. 93). Moreover, Article 97 of the constitution stipulates that in
order to expedite the work, the members of the Guardian Council may attend the
Majles and listen to its debates when a government bill or a members' bill is under
discussion. When an urgent government or members' bill is placed on the agenda of
the Assembly, the members of the Guardian Council must attend the Majles and
make their views known.

Besides the veto power for all laws, the authority of the interpretation of the

Constitution is vested with the Guardian Council, which is to be done with the

> Article 94 — All legislation passed by the Islamic Consultative Assembly (Majles) must be sent to
the Guardian Council. The Guardian Council must review it within a maximum of ten days from its
receipt with a view to ensuring its compatibility with the criteria of Islam and the Constitution. If it
finds the legislation incompatible, it will return it to the Assembly for review. Otherwise the
legislation will be deemed enforceable. Article 95 — In cases where the Guardian Council deems ten
days inadequate for completing the process of review and delivering a definite opinion, it can request
the Islamic Consultative Assembly (Majles) to grant an extension of the time limit not exceeding ten
days.
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consent of three-fourths of its members (Art. 98). In addition, according to Article
69, legislation passed at a closed session is valid only when three-fourths of the
members of the Guardian Council are present. These stipulations mean that the
power of the Majles is very much limited by the Guardian Council, whose members
are not elected directly by the people. This stands as a clear violation of popular
sovereignty. In addition, during the oath taking ceremony of the popularly elected
president to commence his job, the presence of the head of the judicial power and the
members of the Guardian Council is required (Art. 121). Moreover, the Guardian
Council as an Islamist body has control over the election process, which is the only
way to exercise popular sovereignty. According to the Article 99, the Guardian
Council has the responsibility of supervising the elections of the Assembly of
Experts for Leadership, the President of the Republic, the Islamic Consultative
Assembly (Majles), and the direct recourse to popular opinion and referenda. This
power also includes qualification of the aspirants for the candidacy for parliamentary
and presidential elections on the basis of their Islamic convictions and loyalty to the
regime (Art. 110). According to Buchta, during Khomeini’s lifetime this principle
was applied to the communists, socialists, nationalists, members of the Iranian
Freedom Movement (Nehzat-e Azadi-ye Iran), Kurds and groups whose loyalty to
the regime and the doctrine of velayat-e fagih was under suspicion. After his death,
the Council frequently exercised this power to elude the Islamist left from politics.”®
The Guardian Council extended its powers not on the basis of the
constitution itself but on the basis of the particular interpretation attributed to the
constitution by the Guardians. As a result they intervene in the legislative system not
only on the laws and legal initiatives, but also on the statutory instruments (a’in-
nameh-e ejra’i) approved by the Council of Ministers and other executive
institutions, decrees of the Council of Ministers (tasvib-nameh), treaties (garardad),

and statutes (asas-nameh).”’

’® Wilfried Buchta, Who Rules Iran? The Structure of Power in the Islamic Republic, (USA: A Joint
Publication of the Washington Institute for Near Eastern Policy and the Konrad Adenauer Stiftung,
2000), p. 59.



According to Mohsen Milani, the Council of Guardians was designed to
complete the fusion of the state with Shiism.”® In the view of C. M. Lake, it provides
the link between Khomeini’s concept of velayat-e fagih and the constitution.” Since
this Council gives legitimacy to the Majles, the elected representatives of the people,
this institution by alone has been a clear indication that religious sovereignty has
much more weight in the system of the Islamic Republic, and that there is only a
limited popular sovereignty which is under the control of religiously-based

institutions.

2.3.1.3. The Assembly of Experts (Shora-ye Khobregan)

Another Islamist institution of the Islamic Republic is the Assembly of
Experts (Shora-ya Khubregan). Although it is an institution elected by the people, it
is not regarded as a republican institutions simply because the main purpose of the
Assembly of Experts is to determine the vali-ye faqih, thus to assure stability and
enhance the Islamism of the regime. One other reason is that the Assembly of
Experts is composed of fugaha, those people trained in religious law, and the
ordinary people cannot be a member of this assembly.

The Assembly of Experts was established for the revision of the draft
constitution on August 3, 1979 as a constituent assembly. It was abolished after it
accomplished the task of finalizing the constitution and submitting the text to the
national referendum, in which it was accepted by the people. Afterwards, the second
Assembly of Experts convened after the elections held in November, 1982. Although
the Assembly made all its gatherings in Tehran, its secretariat is in Qom and it has to
convene its meeting in Qom at least once a yeaur.80

The second Assembly of Experts mainly assumed the task of appointing the
leader after the demise of Ayatollah Khomeini (Art. 107). The experts will review
and consult among themselves concerning all the fugaha' possessing the
qualifications specified in Articles 5 and 109. In the event they find one of them

better versed in Islamic regulations, the subjects of the figh, or in political and social

"8 Mohsen Milani, “Shi’ism and the State......... 7, p- 144.
” C.M.Lake, “The Problems Encountered......... , p- 148.

80 fsmail Safa Ustiin, Humeyni’den Hamaney’e Iran Islam Cumhuriyeti Yonetim Bicimi (Istanbul:
Birlesik Yayincilik, 1999), p. 36.
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issues, or possessing general popularity or special prominence for any of the
qualifications mentioned in Article 109, they shall elect him as the Leader.
Otherwise, in the absence of such a superiority, they shall elect and declare one of
them as the Leader. If they cannot find anyone possessing the qualification
mentioned in Article 109 of the constitution, they shall assume all the powers of the
velayat-e amr and all the responsibilities arising therefrom. Moreover, Article 111
stipulates that whenever the Leader becomes incapable of fulfilling his constitutional
duties, or lobs one of the qualifications mentioned in Articles 5 and 109, or it
becomes known that he did not possess some of the qualifications initially, he will be
dismissed. The authority of determination in this matter is vested with the Assembly
of Experts.

The authoritative Law on Elections written by the Assembly of Experts itself
determines the necessary qualifications to be approved by the Guardian Council if to
run for the elections of the Assembly of Experts. These are to be faithful,
trustworthy, and to possess moral integrity; to posses enough knowledge of figh to
recognize those Islamic jurisprudents who fulfill the necessary conditions for
assuming the office of the leader; to posses social and political skills and to be
familiar with the problems of the Islamic Republic of Iran; not to have declared
himself politically or socially opposed to the existing order at any time in the past.”'

The Assembly of Experts is composed of eighty-six mujtaheds with the
necessary qualifications stated above and elected by the people in popular elections
for eight years among the eligible candidates determined by the Guardian Council.
The elections for the Experts by the people, who will chose the fagih, the leader of
the Islamic Republic, is regarded as the provider of popular sovereignty and as the
link between the religious leader and the people. However, it should be noted that
this relationship is established on an indirect basis and is not the expression of the
popular mandate. In addition, the existence of this council is the sign of the elitist
tendency among the Islamist contenders of the regime since because they regard the
ordinary people are incapable of choosing the Leader, who is the representative of

God and Imams on earth. In their view, only the qualified mujtaheds, who have

81 Wilfried Buchta, Who Rules Iran?........., pp- 60-61.
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knowledge of religious law and the requirements of the time, will have a position to

determine the Leader.

2.3.14. The Expediency Council (Majma‘-e Tashkhis-e Maslahat-e
Nezam)

The Council for Assessing the Interests of [State] Order (Majma ‘-e Tashkhis-
e Maslahat-e Nezam) or the Expediency Council functions on the basis of the statutes
which it approved itself on October 24, 1988 and which Khomeini approved on
December 12, 1988. It is another institution which participates in the legislation but
was not set up in a way that represents the popular will. Although some government
officials are automatically becoming a member of the Expediency Council; such as
the president, the speaker of the parliament, the head of the judiciary, the six clerical
members from the Guardian Council, other members are to be appointed by the
leader.*”

According to the Article 12 of the constitution, the main task of the
Expediency Council is to solve the disputes that may appear between the Majles and
the Guardian Council regarding the compatibility of laws with shari’a or the
constitution, when the Majles is unable to meet the expectations of the Guardian
Council. While the Council is free to formulate its decisions either by agreeing with
the position of the Guardian Council or that of the Majles, it can also decide a
question by adopting a wholly independent position of its own. However, the
Expediency Council is to perform this task upon the order of the Leader. Also, the
Council shall meet for consideration on any issue forwarded to it by the Leader and
shall carry out any other responsibility as mentioned in the Constitution. The
permanent and changeable members of the Council shall be appointed by the Leader.
The rules for the Council shall be formulated and approved by the Council members
subject to the confirmation by the Leader. Article 110 stipulates another duty for the
Expediency Council that it functions as an advisory committee for the leader in
determination of general policies of the country. Moreover, the same article states
that the Leader will solve the problems which cannot be solved by conventional

methods through the Expediency Council.

82 Sami Oguz-Rusen Cakar, Hatemi’nin Iram, (istanbul: iletisim Yayinlari, 2000), p.43.
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2.3.1.5. The Judiciary

Since the Islamic Republic is based on Shari’a, the judiciary, which is one of
the three branches of government, becomes an important Islamist institution which is
trying to enhance the Islamist credentials of the regime. As Mohsen Milani argues,
the articles of the constitution concerning judiciary strengthened the fusion of the
state with Shiism, which was legitimized by the velayat-e faqih.®> The Head of
Judiciary, who should be a just mujtahed and possess prudence, is appointed by the
Leader for a period of five years (Art. 157). He is the highest judicial authority in the
country. Article 158 specifies the duties of the Head of the Judiciary as: 1.
Establishment of the organizational structure necessary for the administration of
justice commensurate with the responsibilities mentioned under Article 156; 2.
Drafting judiciary bills appropriate for the Islamic Republic; 3. Employment of just
and worthy judges, their dismissal, appointment, transfer, assignment to particular
duties, promotions, and carrying out similar administrative duties, in accordance with
the law.

On the basis of regulations to be established by the Head of Judiciary, the
Supreme Judicial Authority is constituted with the purpose of supervising the correct
implementation of the laws by the courts, ensuring uniformity of judicial procedure,
and fulfilling any other responsibilities assigned to it by law (Art. 161). In addition,
the Head of the Judiciary nominate the chief of the Supreme Court and the
Prosecutor General, who both must be a mujtahed, for a five-year period in
consultation with the judges of the Supreme Court (Art. 162).

Another feature that made judiciary an Islamist body is that the Minister of
Justice is elected by the President from among the individuals proposed by the Head
of Judiciary. Therefore, the President is not free in his choice of the Minister of
Justice, who has responsibility in all matters concerning the relationship between the
judiciary, on the one hand, and the executive and legislative branches, on the other
hand. Moreover, the Minister of Justice takes his authority from the Head of
Judiciary. As stated in Article 160 of the constitution, the head of the judiciary may
delegate full authority to the Minister of Justice in financial and administrative areas

and for employment of personnel other than judges in which case the Minister of

83 Mohsen Milani, “Shi’ism and the State......... 7, p- 144.
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Justice shall have the same authority and responsibility as those possessed by the

other ministers in their capacity as the highest ranking government executives.

2.3.2. Republican Institutions of Government

2.3.2.1. The Parliament (Majles-e Shora-ye Eslami)

The Parliament (Majles-e Shora-ye Eslami) in Islamic Republic is one of the
institutions governing the affairs of the country which is constituted through public
opinion by means of elections. Its main task is legislation (Art. 58). The Majles, the
legislative power of the Islamic Republic, is constituted by the representatives of the
people elected directly and by secret ballot for a term of four years (Art. 62-63). It is
composed of two hundred seventy members including one Zoroastrian
representative, one Jewish representative, one jointly elected representative of
Assyrian and Chaldean Christian