THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED GECEKONDU
POSSESSORS IN URBAN TRANSFORMATION IMPLEMENTATIONS IN
TURKEY

THE CASE OF ANKARA DIKMEN VALLEY 4" AND 5" PHASES URBAN
TRANSFORMATION AND DEVELOPMENT PROJECT

A THESIS SUBMITTED TO
THE GRADUATE SCHOOL OF NATURAL AND APPLIED SCIENCES
OF
MIDDLE EAST TECHNICAL UNIVERSITY

BY

FUAT KARAGUNEY

IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR
THE DEGREE OF MASTER OF SCIENCE, IN URBAN DESIGN
IN
CITY AND REGIONAL PLANNING

FEBRUARY 2009



Approval of the thesis:

THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED GECEKONDU
POSSESSORS IN URBAN TRANSFORMATION IMPLEMENTATIONS
IN TURKEY

THE CASE OF ANKARA DIKMEN VALLEY 4™ AND 5" PHASES
URBAN TRANSFORMATION AND DEVELOPMENT PROJECT

submitted by FUAT KARAGUNEY in partial fulfillment of the requirements for
the degree of Master Of Science in City And Regional Planning Department
Middle East Technical University by,

Prof. Dr. Canan Ozgen

Dean, Graduate School of Natural and Applied Sciences

Prof. Dr. Melih Ersoy

Head of Department, City and Regional Planning

Prof. Dr. Serap Kayasii

Supervisor, City and Regional Planning Dept., METU

Examining Committee Members:

Assoc. Prof. Dr. Baykan Giinay
City and Regional Planning Dept., METU

Assoc. Prof. Dr. Serap Kayasii
City and Regional Planning Dept., METU

Assist. Prof. Dr. Nil Uzun

City and Regional Planning Dept., METU

Assist. Prof. Dr. Miige Akkar Ercan
City and Regional Planning Dept., METU

Instructor Dr. Aysegiil Tokol
Landscape Architecture and Urban Design Dept., BILKENT UNIV.

Date: 11.02.2009

il



I hereby declare that all information in this document has been obtained and
presented in accordance with academic rules and ethical conduct. I also declare
that, as required by these rules and conduct, I have fully cited and referenced all
material and results that are not original to this work.

Name, Last Name: Fuat KARAGUNEY

Signature:

il



ABSTRACT

THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED GECEKONDU
POSSESSORS IN URBAN TRANSFORMATION IMPLEMENTATIONS
IN TURKEY

THE CASE OF ANKARA DIKMEN VALLEY 4th AND 5th PHASES
URBAN TRANSFORMATION AND DEVELOPMENT PROJECT

Karagiiney, Fuat
Ms., Department of City and Regional Planning in Urban Design

Supervisor : Assoc. Prof. Dr. Serap Kayasii

February 2009, 90 pages

With the emergence of urban transformation concept in 1980s, the concept of
eligibility has also started to be discussed as a new term in Turkey. However, the
absence of a sustainable urban transformation law which defines the criteria of
eligibility of stakeholders has undoubtedly brought about violations and
disagreements between stakeholders. Especially the uncertified gecekondu
possessors who are not determined as eligible stakeholders have been subjected to
forced and arbitrary evictions. This study aims to clarify the problem of eligibility
of uncertified gecekondu possessors in urban transformation and attempts to
determine the criteria for the eligibility of this particular group. It argues that since
the claims of uncertified gecekondu possessors like right to adequate housing,
labor and possession have moral characters which do not depend upon legal acts,
they can not be criteria of eligibility. The legal property ownership must be the
criteria of eligibility in urban transformation practices in the law. On the other
hand, this study urges that no matter living in a legal or illegal housing, the
vulnerable families who lack of basic economic security and living in the project

area must be determined as eligible stakeholders.

v



In the first part of this master study, the problem of eligibility was discussed from
theoretical perspective. In the second part, this problem was discussed in the case
of Dikmen Valley 4th and S5th phases Urban Transformation Project. The
knowledge obtained from the case can be useful for the local governments to

develop sustainable policies on this particular problem.

Key Words: Urban Transformation, Eligibility, Uncertified gecekondu possessors,

Possession, Property Rights
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TURKIYE’'DEKI KENTSEL DONUSUM UYGULAMALARINDAKI
BELGESIZ GECEKONDU SAHIPLERININ HAK SAHIPLILIGI
SORUNU

ANKARA DIKMEN VADISI 4. VE 5. ETAP KENTSEL DONUSUM VE
GELISIM PROJESI ORNEGI

Karagiiney, Fuat
Yiiksek Lisans, Sehir ve Bolge Planlama Boliimii, Kentsel Tasarim

Tez Yoneticisi : Dog. Dr. Serap Kayasii

Subat 2009, 90 sayfa

Tiirkiye’de 1980li yillardan itibaren kentsel doniisiim kavraminin gelismesiyle
birlikte yeni bir terim olarak hak sahipliligi kavrami da tartisilmaya baglanmistir.
Ancak hak sahipliligi kistaslarin1 tanimlayan kapsamli bir kentsel doniisiim yasasi
bulunmamasi aktorler arasinda anlagsmazliklara ve gerilimlere neden olmaktadir.
Ozellikle belgesiz gecekondu sahipleri hak sahibi olamadiklar1 i¢in evlerinden
zorla tahliyelere maruz kalmaktadir. Bu calisma belgesiz gecekondu sahiplerini
hak sahipliligi sorununu acikliga kavusturmaya calisacak ve bu gruplarini hak
sahipliligi olma kistaslar1 konusunda Oneriler gelistirecektir. Bu tez caligmasi
belgesiz gecekondu sahiplerinin ortaya koyduklart “emek”,” zilyetlik” ve
“barinma hakki” gibi sdylemlerin herhangi bir yasal dayanagi olmayan ahlaki
soylemler oldugunu ve bu yilizden hak sahibi olabilmek igin bir kistas
olamayacagmi iddia etmektedir. Diger yandan i¢inde yasadigi miilkiin yasal
durumu her ne olursa olsun, temel ekonomik giivencesi olmayan kirillgan
gruplarin kentsel doniisiim projelerinde hak sahibi yapilmasinin gerekli oldugunu

savunmaktadir.
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Bu tez ¢alismasinin birinci kisminda hak sahipliligi kavrami teorik bir cergevede
ele alinmistir. Tezin ikinci kisminda ise 6rneklem olarak secilen Ankara Dikmen
Vadisi 4. ve 5. etap Kentsel Doniisiim Projesi’ndeki belgesiz gecekondu
sahiplerinin hak sahipliligi sorunu tartisilmistir. Alan ¢alismasinda elde edilen
bilgiler doniisiim uygulamalarini hayata geciren yerel yonetimler icin gerekli

politikalarin olusturulmasina altik olusturabilir.

Anahtar Kelimeler  : Kentsel Doniisiim, Hak Sahipliligi, Belgesiz Gecekondu
Sahipleri, Zilyetlik, Miilkiyet Haklar
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CHAPTER 1

INTRODUCTION

1.1.  Approaching the Issue and Problem Definition

This master study attempts to clarify the problem of eligibility of uncertified
gecekondu possessors in urban transformation practices in Turkey. The reason
why the study focuses this problem is that the Draft Planning and Development
Bill for Urban transformation debated in the Grand National Assembly of Turkey
since 2008 determines uncertified gecekondu possessors who prove that they built
their gecekondu before 12" of November 2004 as eligible stakeholders' in further urban
transformation projects (Draft Planning and Development Bill, article 6, 2008). This
study finds the problem of eligibility of uncertified gecekondu possessors in urban

transformation worth to discuss because of three main reasons:

First, it will help to understand the changing dynamics in the property pattern of different
urban transformation districts. For instance, in the 1% and 2™ phases of Dikmen Valley
Urban Transformation Project, which has been regarded as a successful case, there were
roughly no uncertified gecekondu possessors. Almost all the gecekondu were
constructed in 1970s and have title deed certificate. Therefore, no violation like the right
to adequate housing emerged. However, with the 4™ and 5" phases of the Dikmen
Valley Project, struggle of uncertified gecekondu possessors to be eligible
stakeholder has come to the agenda as a new fact in urban transformation and

needs to be clarified.

Second, taking into account the fact that most of the dwellings about which the further

urban transformation projects will be implemented are legally unauthorized; this will

! Taking into account of urban transformation, eligibility means to have the legal adequateness to

claim a right on the new real estates constructed through the urban transformation project.



lead to the practice of forced evictions of several vulnerable groups who live in these
unauthorized gecekondu. These forced evictions will result in violations of civil and
political rights such as the right to adequate housing, the right to the security of the
person, the right to non-interference with privacy, family and home and the right to the

peaceful enjoyment of possessions.

Third, regarding uncertified gecekondu owners who prove that they built their
gecekondu before 12" of November 2004 as eligible inhabitants will increase the
numbers of dwelling unit produced for eligible inhabitants in urban transformation
projects. This increase in the numbers of dwelling unit may intensify the density of
district. Therefore, the quality of the living environment may decrease. This article can
be commented as a new version of “development clemency”. If this article added to the
law, it will trigger the gecekondu development and thus, it will be impossible to
implement urban transformation projects. Therefore, the urban sustainability, which is

the main concern of urban transformation, may not be achieved.

1.2.  Formulation of Research Question

The main research question of this master study is that what should be the criteria of
determining uncertified gecekondu possessors as eligible stakeholders in urban

transformation law? This question will be at the center of the entire study.

1.3. Main Hypothesis

The main hypothesis of this study is that since the claims of uncertified
gecekondu possessors like right to adequate housing, labor and possession have
moral characters which do not depend upon legal acts, they can not be criteria of
eligibility. The legal property ownership must be the criteria of eligibility in urban
transformation practices in the law. On the other hand, that no matter living in a
legal or illegal housing, the vulnerable families who lack of basic economic

security and living in the project area must be determined as eligible stakeholders.
2



1.4. Formulation of Sub-Questions

To develop a new understanding to the concept of eligibility in urban
transformation it was necessary to divide the main question into sub questions.
The literatures which can be related to these sub questions were reviewed and some
findings were obtained. Besides literature review some of the answers of sub questions
came from the case study. The questions to be debated in the literature chapter
consist of two main parts. In first part the theories which are in favor of the
eligibility of uncertified gecekondu possessors will be discussed than the counter
claims will be debated. The following sub questions will be answered in the

literature review.

e Can the theory of labor as the basis of private property be defended as the rational
basis of being an eligible stakeholder in urban transformation practices?

¢ (Can the possession be defended as the rational basis of being an eligible stakeholder
in urban transformation practices?

e (Can the claims of right to adequate housing be defended as the rational basis of
being an eligible stakeholder in urban transformation practices?

e Today, how the changing meaning of gecekondu is perceived from different point
of views?

*  What is the changing meaning of right to private property and its relations with
the expectations of eligible stakeholder owners in urban transformation?

e  What are the critics of labor theory?

1.5.  Research Methodology

The problem of uncertified gecekondu possessors will be discussed in the specific
case of Dikmen Valley 4™ and 5™ phases of the Urban Transformation Project in
chapter three. Among different qualitative research designs, the methods of “case
study” will be used to investigate and answer the research question. The site based

field work investigated in the study is especially useful for gaining an understanding of

3



the complexities of urban transformation implementations in Turkey since it reveals
perceptions of particular cultures to the problem of eligibility in urban transformation.

The detailed explanation of the methodology will be made in the chapter of case study.

The qualitative interrogation methodology consists of two types. First one covers
the press statements and in-depth interview with the stakeholders both affected by
the project and decision makers. Second type is based on the quantitative analyses
of the formal documents. Thanks to the in-depth interviews, some formal
documents were investigated. These documents consist of press statements of
stakeholders, newspaper reports decisions of council and court decisions. The

interviews will be practiced with 4 different interest groups. These are:

1. Uncertified gecekondu possessors;
Greater Municipality of Ankara;

Competent Authorities of the consultant firm of the project;

Sl

Title and title deed owners.

Through the interviews, roughly %70 of the uncertified gecekondu possessors
refused the interviews because of uncontrolled fear. This indicates that it is much
more difficult to apply a research based on interview in a low- income districts of

the city compared to apply in middle or high income districts.

Nevermore, the in-depth interviews with the lawyer of the uncertified gecekondu
possessors living in the valley have provided sufficient information about the
problems, perceptions and expectation and legal combat of them to be an eligible
stakeholder. At this point it is necessary to mention here that, although the responses
of stakeholders to the questions reflect their specific perceptions rather than facts,
these interviews were useful in terms of understating the phenomenon regardless
of the perceptions of stakeholders. Furthermore, the interviews revealed how these
groups react to the concept of eligibility because of having information only from

hearsay about the practices of municipality.



On the other hand, most of the managing the project in Greater Municipality of
Ankara refused the interviews except for competent authorities of the consultant
firm of the project. Therefore, most of the claims of these particular stakeholders
were gathered and combined from the press statements and official documents

related to the projects obtained form the municipality.

These interviews are generally informal conservations in which the researcher is
listener and participants are explainer in general. After the interviews with the
participants, the information’s gained through the interviews were separated.
Those which are irrelevant to the research sub-questions were eliminated. The
relevant ones were broken into small segments which reflect a single or a specific
thought about the perception of the concept of eligibility. This provided a mean

through which the experiences of participants were understood.

In this context, the relevant information gained through the interviews was
classified according to the social and legal position of interviewers. Then, some
sub-findings were obtained from them. Finally these sub-findings were re-

analyzed to answer main the research question.

1.6.  Scope of the Study

The scope of this thesis study covers the evaluation of urban transformation concept in
Turkey from 1980s till 2000s. This is the period in which capitalist countries sought
deregulation and former socialist countries sought more market participation, and the
relationship between government intervention and the market economy was re-
examined. According to the dominant explanation of urban transformation within this
context, urban transformation is the revitalization and improvement of the socially,
physically and economically disabled districts of a certain urban metropolitan area with
the collaboration of public and private sectors. First practical applications were from the
Western European countries. Particularly lands lost their industrial functions due to the

decentralization of industry to the city skirts. First urban transformation projects

5



(flagship projects) were implemented in different European Countries. For instance, The
Symphony Palace and Cultural Center in Birmingham, The Canary Wharf in London

Docklands and The Waterstad in Rotterdam are only some them.

On the other hand, the literature review is limited to the investigation of the eligibility of
uncertified gecekondu possessors in urban transformation practices in Turkey. The

investigations targeting other groups are excluded.

1.7.  The Objectives of the Study

The study aims reader to gain a new insight to the problem of eligibility in urban
transformation practices. It attempts to discover nature of the claims of uncertified
gecekondu possessors to be an eligible stakeholder in urban transformation practices. It
is hoped that this study will provide a means through which the reader can judge the
effectiveness of urban transformation policies in Turkey concerning the problem of

eligibility.



CHAPTER 2

LITERATURE REVIEW

2.1. The Concept of Urban Transformation

Depending on the different urbanization culture and urban problems of the countries,
definition and perception of urban transformation concept of countries may change. For
instance, in Turkey, commonly accepted definition of urban transformation is the
redevelopment in gecekondu districts. However, since there are no gecekondu areas in
many European countries; their definition of transformation does not include gecekondu
problem as in the case of Turkey. According to Donnison, urban transformation is a
solution of urban problems (Donnison, 1993). On the other hand, Roberts defines urban
transformation as an integrated vision and action which leads to resolution of urban
problems and which seeks to bring about a lasting in the economic, physical, social and
environmental condition of an area (Roberts, 2000: 9:36). According to Robert, urban

transformation has five main aims:

e [t provides a relation between the social problems and physical conditions;

e It meets the need of change in the physical pattern of the city;

e Depending on the quality of life, it introduces an approach through which
economic success can be achieved;

e [t defines the strategies that suggest the efficient use of urban space and thus
prevent the urban sprawl;

¢ Finally it reshapes the urban policies.

Couch and Fraser urge that urban transformation is a regeneration of a lost urban
economical activity or a redevelopment of a damaged social function. It is to create
social inclusion where there is social exclusion. It is to re- provide the ecological balance

and urban environmental quality where they are lost (Couch & Fraser, 2003: 17).



In conclusion, an objective definition of urban transformation covers all the interventions
that lead to transform the city in terms of social, physical and economical relations. This
indicates that there is no an absolute definition of urban transformation. On the contrary,

its definition changes according to the historical context of urbanization.

2.2. A New Model Instead of Upgraded Implementation Plans to Transform

the City: Recent Urban Transformation Experiences in Turkey

As a common characteristic of a developing country, rather than strategic intervention,
historical evaluation of urban transformation in Turkish planning system has evolved
according to the contextual and practical experiences in Turkey. Unfortunately, due to
political abuse; the political decisions considering urban space have brought about the
gecekondu development more than half of which are now rental and used as investments

instrument rather than as shelter for many people in Turkey since 1960s.

First of all, it should be known that the “gecekondu development” in Turkey has always
been a subject of the debates of political parties in Turkey. From the early republic
period until today, many politicians have used this problem as a tool for their political
objectives. Partial solutions were produced to the gecekondu problem with a pragmatic
perspective. “The preparation and approval of upgraded implementation plans through
the Amnesty Law on Settlement Development” numbered 2981 legislated in 1985 by the
Turgut Ozal cabinet is a dramatic example of the situation. It can be commented that this
law triggered the illegal gecekondu development in all cities in Turkey. As the
government supported and comforted the gecekondu, more and more gecekondu have
occurred. Particularly in 1980s, some gecekondu properties were given a chance to turn
into legal assets so that new buildings were constructed instead of gecekondu. Small
informal building makers acquired these properties from the gecekondu residents in
exchange with a share from the new building to be constructed. With this strategy,
people living in gecekondu were provided with relatively improved life standards.

However, this policy could not create the urban unity. To sum up, this big political



failure considering the urbanization policies has created today’s unsafe, unqualified and

unhealthy urban conditions in our towns.

The urban transformation implementations in Turkey usually deal with the gecekondu
problem. Until 1990s, the most important legislative tool for the transformation of cities
at the single apartment level has been the preparation and approval of upgraded
implementation plans through the Amnesty Law on Settlement Development numbered:
2981. However, the articles in this law consider only the physical dimension of urban
transformation. It brings solutions just at the single plot level taking into account the
property problems in gecekondu areas. This partial approach makes the transformation
of the whole gecekondu district very difficult. While some of the plots were transformed
into legal forms others could not. Therefore, the chance of creating a qualified urban

environment and social services became very difficult.

Since the early 1980s, a new urban transformation tool has come to the agenda to
improve the quality of problematic urban districts. Unlike the solutions proposed in the
law numbered 2981, this new model of urban transformation includes some new
planning tools such as participation and collaboration of public and private sectors. In
literature, 1st and 2™ Phases Dikmen Valley Project is considered to be the first example
of participatory planning. In the further sections the history of this project will be

evaluated in detail.

Although this new approach introduces new concepts to the urban transformation most
of the implemented cases in Turkey are criticized by the experts of urban transformation,
non governmental organizations such as chambers of city planners and architects and
universities. Among the criticized case implementations, the most popular ones are those

realized in Ankara. The most important critics are based on the following arguments:

e Those urban transformations produces partial- pragmatic solutions to the
problems they are not managed with a comprehensive approach which includes
long term  solutions, so they are not sustainable.

e Social dimension of urban transformation is not considered
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e They do not consider the public interest; on the contrary, it serves as a way of
getting income for the local authorities and different interest groups, Therefore

the main objective of urban transformation cannot be achieved.

The implementation process of these new instruments in urban transformation projects
have many different aspects compared to the previous cases. Main differences are about
the legal bases, participation models. Undoubtedly, some of these differences are
necessary and helpful for the elimination of the problems caused by the bureaucratic
operations and thus acceleration of the transformation process. On the other hand, some
issues are uncertain. For instance, the absence of comprehensive legal instruments for
urban transformation implementations leads to conflicts among different parties.

In addition to this, the problem of eligibility is open the dispute.

2.3.  Legal Basis of Urban Transformation Implementations in Turkey

Taking into account the legal differences, it is observed that this model of urban
transformation is not practiced according to Turkish Reconstruction Law numbered
3194. On the contrary, recent urban transformation projects have been implemented
where the law of Turkish Reconstruction is insufficient to solve the problems. There are
three basic laws which are legal bases of these urban transformation projects in Turkey.

These are:

¢ Law on the Restoration, Preservation, Conservation, Maintaining and Utilization
of Worn Out Historical and Cultural Immovable Assets No. 5366

e Law On Municipalities Assets No. 5393

¢ Law On Greater City Assets No. 5216

e the law of North Ankara Entrance Urban transformation Project Assets No.
5104
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The law No 5366 is a framework consists of 9 articles that gives authorization to the
Municipalities of initiating urban transformation projects. According to the 3 article of

law:

“The renovation projects and their implementation in regions identified as
renovation areas, which have been prepared or commissioned by the special
provincial administration and municipality shall be undertaken by the respective
special provincial administrations and municipalities or be implemented upon
being commissioned to public institutions and organizations or real and legal
persons. In these areas, a joint implementation with the Housing Development
Administration shall be possible, while the implementation may also be delegated
to the Housing Development Administration.”

Secondly, according to the 73™ article of Law on Municipalities Assets No. 5393:

“The municipality may adopt urbanization and development projects in order to re-
construct and restore the ruined parts of the city; to create housing areas, industrial
and commercial zones, technology parks and social facilities; to take measures
against the earthquake risk or to protect the historical and cultural structure of the
city. The areas to be subject to urbanization and development projects shall be
announced under the decision of the absolute majority of the entire members of the
Municipal Council.” (Municipality Law, Article: 73)

Thirdly, according to the 7" article of law on Greater City:

“Greater Municipalities can act with the powers conferred upon by Articles 69 and
73 (Amended Phrases: 5335 - 21.4.2005 / Article 28/ Article 2) of the Municipal
Law.”

Finally, the law of North Ankara Entrance Urban transformation Project is a specific
example of partial solutions to the urban problems. However, it is a matter of fact that
different parts of cities have different problems and need different solutions both legally
and physically. From this perspective this law can be a successful case. On the other
hand, since the development plans of cities are prepared through a hierarchical discipline
these kinds of partial solutions may include some risks from the comprehensive

perspective of urban planning.

In conclusion, it seems that although certain laws have made it possible to initiate urban
transformation projects in Turkey, the absence of a sustainable and effective urban
transformation law which defines the criteria of eligibility has undoubtedly brought
about the violations and disagreements between the stakeholders. Nevermore, the studies
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on the preparation of an urban transformation law containing a standard approach
applicable to all urban areas have continued for the last two years. The recent “Draft
Planning and Development Bill” prepared in June 2008. The final form of urban the bill
has not yet been enacted. Although there are many critical issues to be discussed in
this bill, the main focus of this study is about the criteria of eligibility defined in this
bill. The 2™ paragraph of the 6™ article in the Draft Planning and Development Bill
reveals that the uncertified gecekondu possessors who prove that they built their
gecekondu before 12™ of November 2004 will be determined as right holders. The main

focus of this master thesis is to discus this article from different point of views.

2.4. The Problem of Eligibility of Local People in Urban Transformation

With the emergence of urban transformation concept in 1980s, another new term
has also started to be discussed in Turkey. The issue of eligibility in urban
transformation project became a critical problem. However, the absence of a
sustainable and effective urban transformation law which defines the criteria of
eligibility has undoubtedly brought about the violations and disagreements between the
stakeholders.

At this point it is necessary to clarify the meaning of the “eligibility”. Taking
urban transformation account, eligibility means to have the legal adequateness to
claim a right on the new real estates constructed through the related urban

transformation project.

2.5. The Eligibility of Uncertified Gecekondu Possessors in Urban

Transformation

The increase in the popularity of urban transformation raised the protest and
critics against it as well. There have been many groups objecting the urban

transformation policies from different points of views; but the most notable one
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comes from the uncertified gecekondu possessors. In this context, this section
aims to clarify the problem of eligibility of uncertified gecekondu possessors in
urban transformation. Because, it is the organized protests of these uncertified
gecekondu possessors in the media that lead the non governmental organizations
(chambers of professions, universities) to criticize the urban transformation

practices in Turkey.

As a method, first fo all, the claims which are in favor of uncertified gecekondu
possessors to be an eligible stakeholder will be debated. After that the counter

arguments against their eligibility will be focused.

2.5.1. Claims in Favor of Uncertified Gecekondu Possessors to be an Eligible

Stakeholder in Urban Transformation

The demands of uncertified gecekondu possessors to be an eligible stakeholder in
urban transformation have some justifiable bases. These claims can be combined

around three main concepts. These are:

1. labor,
2. possession

3. Right to adequate housing.

This section will discuss whether they can be accepted as the criteria to be eligible
stakeholder. Accordingly, first, the individual labor to construct the gecekondu
becomes the rational basis of possession, than this possession becomes the rational basis
of right to adequate housing; and finally right to adequate housing becomes the
rational basis of to be an eligible stakeholder in urban transformation practices.
Therefore, in this section, all these claims will be attempted to clarify whether they can
be rational basis to be an eligible stakeholder for the uncertified gecekondu possessors

in urban transformation or not.
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The individual spends a labor te construet his gecekondu

labor of individuals to construct the gecekondu becomes the
rational basis of possession

\

This possession becomes the rational basis of
right to adequate housing

\

This right to adequate housing as the rational basis of
being a right holder in urban transformation practices.

Figure 1 The Flow Chart of Claims of Uncertified Gecekondu Possessors to be An Eligible
Stakeholder of Urban Transformation

2.5.1.1. Labor as the Rational Basis of Eligibility of Uncertified gecekondu

possessors in Urban Transformation

This section will try to investigate whether the labor of uncertified gecekondu possessors
to build their dwellings can be a rational basis to be an eligible stakeholder in urban

transformation practices or not.

According to Locke, although the resources on the earth are for everyone one can claim
to right to a property if he obtained it with his own effort because he has a
unquestionable right to his own effort (Locke, 1988: 42).In other words, “every man has
private property in the production of his own labor. Similar to Locke, Nozick also argues
that some certain historical and social conditions produce a right to property (Dogan,
2007:84).Contrary to the central distribution, the equal distribution of justice make it
necessary to have a historical knowledge about the historical conditions of goods that a
man still possesses (Nozick, 1974:52). When the effort is mixed to the land, not only he
can claim to right for his effort but also for that resource (Aysel, 2007:86).
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In this context, at first appearance, the theory of labor developed by Locke seems to
support to claims of uncertified gecekondu possessors to be an eligible stakeholder in

urban transformation.

2.5.1.2. Possession as the Rational Basis of Eligibility of Uncertified

Gecekondu Possessors in Urban Transformation

In addition to labor, the claim of uncertified gecekondu possessors to be eligible
stakeholder also arises from “possession” of their dwellings in urban
transformation practices. Therefore, it is necessary to investigate whether a possession

can be a rational basis for housing right or not.

Turkey, unlike the Ottoman Empire that accepted the possession as the basis of
property, adopted the absolute property ownership which is the basis of Roman
law system. According to the 683rd article civic law of Turkey, while absolute
ownership is regarded as the basis of legal property rights, the possession is
defined as the actual domination on the property in the 973rd article of the law.
Many decisions of the Council of State in Turkey indicate that ownership is a
more valuable and worth of protection compared to possession. (Anayasa
Mahkemesi Kararlar1 Dergisi, E.1994/77: 176). These decisions indicate that the
possession is not regarded as a right to property but a physical domination. What
is important is that possession is necessary to enhance the social order and it does
not require owning the property. On the contrary, ownership is complete control
on physical objects (Giinay, 1999:35). Buckland and Mcnair focus on the legal
aspects of ownership. Whereas property is roughly legal ownership; possession is
roughly the actual enjoyment (Buckland and Mcnair, 1952:62). Similarly, in
Encyclopedia Americana, property, in its broadest sense, is anything that may be
possessed or become the subject of ownership. In its legal context, property
emphasis the rights of “ownership” (Encyclopedia Americana, 1978). To
illustrate, the dwellers of gecekondu do not own the house and land but posses

them. Giinay argues that the efforts in the last decade to legalize unauthorized
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buildings (gecekondu) in Turkey aim at converting possession into ownership

(Giinay, 1999:35).

Possession should not be confused with a temporary arrest on a good. There must
be a continuous relation between the possessor and possessed good as in the case
of gecekondu. Furthermore, possession must be witnessed by the third parties. There
must be an edict to possess a good. A man cannot be the possessors of a drug put on his
pocket unknowingly. Someone who claims to possess must gain the good through his
own effort. For instance a man who has fished is the real possessor of fishes. However,
this judgment cannot be generalized because, for instance, a man who found prehistoric
Greek monument which is highly valuable for human history must consign it to the

state. In other words, possession does not require owning the property legally.

Conclusion and Sub findings

In conclusion, The Constitutional Law of Turkish Republic does not regard the
possession as a right to property but a physical domination. In such condition, the claims
of uncertified gecekondu possessors based on possession to be an eligible stakeholder in
urban transformation project become an unjustifiable claim because it was valid in the
period of Ottoman Empire. However, this may lead to many violations of uncertified
gecekondu possessors in further urban transformation practices especially in Ankara

where the possession is a strong and organized institution.

In spite of this, the International laws are sometimes in contradiction with the national
laws. For instance, a decision of The European Court of Human Rights about a case is
remarkable in terms of understanding the approach of court to the meaning of the
concepts of “property” and “property rights”. The court finds the possession of an

uncertified gecekondu possessor as a right to property.
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2.5.1.3. Who has to be an eligible stakeholder in the Forthcoming Urban
Transformation Law in Turkey? The Decision of European Court of Human

Rights: Oner Yildiz Case

The case originated in an application against the Republic of Turkey lodged with the
Court under Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (the Convention) by two Turkish nationals, Mr Ahmet Nuri
Cimar and Mr Masallah Oneryildiz, on 18 January 1999. Relying on Articles 2, 8 and 13
of the Convention and on Article 1 of Protocol No. 1, the applicants submitted that the
national authorities were responsible for the deaths of their close relatives and for the
demolishment of their property as a result of a methane explosion on 28 April 1993 at
the municipal rubbish tip in Umraniye, Istanbul. They further complained that the
administrative proceedings conducted in their case had not complied with the

requirements of fairness and promptness set forth in Article 6 -1 of the Convention.

What is remarkable is the approach of court to the meaning of the concepts of “property”
and “property rights”. The 124th paragraphs of the court reports give some clues about
this approach. According to this paragraph, “the Court reiterates that the concept of
“possessions’ has an autonomous meaning which is not limited to ownership of physical
goods and is independent from the formal classification in domestic law: the issue that
needs to be examined is whether the circumstances of the case, considered as a whole,
may be regarded as having conferred on the applicant title to a substantive interest
protected by that provision. Accordingly, as well as physical goods, certain rights and
interests constituting assets may also be regarded as “property rights”, and thus as

“possessions’ for the purposes of this provision” (paragraph: 124)

The Chamber considered the fact that the applicant had occupied land belonging to the
Treasury for approximately five years could not confer on him a right that could be
regarded as a “possession”. However, it considered that the applicant had been the
owner of the structure and fixtures and fittings of the dwelling he had built and of all the
household and personal effects which might have been in it, notwithstanding the fact that

the building had been erected in breach of the law.
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The Court considers that the applicant’s proprietary interest in his dwelling was of a
sufficient nature and sufficiently recognized to constitute a substantive interest and hence
a “possession” within the meaning of the rule laid down in the first sentence of Article 1
of Protocol No. 1, which provision is therefore applicable to this aspect of the complaint

(Paragraph: 129).

The court finds possession as a right to property in this case. This approach of the court
is critical since it may become a precedent of other gecekondu possessors in the future
urban transformation projects. This possibility also indicates that the meaning of the
concept of property rights in the forthcoming urban transformation law has to be dealt
with a broader sense. However, on the other hand, the decision of the court may lead to a
paradox. For instance, this decision may become a precedent for an application claming
that like gecekondu, the unauthorized villas or luxury constructions must be handled

according to the first sentence of Article 1.

2.5.14. The Claims of ‘“Right to Adequate Housing” of Uncertified
Gecekondu Possessors as the Rational Basis of Eligibility in Urban

Transformation

There are many claims but above all the right to adequate housing is the most debated
argument of uncertified gecekondu possessors to be an eligible stakeholder in urban
transformation. This section will try to clarify whether this claim is acceptable or not.
Before analyzing the claims, it is necessary to develop the knowledge on the

concept of right to adequate housing.

2.5.14.1. The Concept of Right of Adequate Housing

Housing is an indispensable part of ensuring human dignity. First of all, it provides the
physical needs for the security and protection from the bad weather conditions;

secondly, it fulfills the psychological needs for privacy and personal space of people.
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Finally, a house is a place where the important social relationships are forged and
nurtured. The Committee on Economic, Social and Cultural Rights (CESCR), which is a
body of independent experts that monitors implementation of the International Covenant
by its States parties, underlines of a serious of factors that must be satisfied to consider a
shelter as adequate or not. These factors are defined in the section of the right to

adequate housing (CESCR, paragraph 8).

Legal security of tenure: Tenure takes a variety of forms, including rental (public and
private) accommodation, cooperative housing, lease, owner-occupation, emergency
housing and informal settlements, including occupation of land or property.
Notwithstanding the type of tenure, all persons should possess a degree of security of
tenure which guarantees legal protection against forced eviction, harassment and other
threats. States parties should consequently take immediate measures aimed at conferring
legal security of tenure upon those persons and households currently lacking such

protection, in genuine consultation with affected persons and groups

Availability of services, materials, facilities and infrastructure: An adequate house must

contain certain facilities essential for health, security, comfort and nutrition.

Affordability: Personal or household financial costs associated with housing should be
at such a level that the attainment and satisfaction of other basic needs are not
threatened or compromised. Steps should be taken by States parties to ensure that the
percentage of housing-related costs is, in general, commensurate with income levels.
States parties should establish housing subsidies for those unable to obtain affordable
housing, as well as forms and levels of housing finance which adequately reflect
housing needs. In accordance with the principle of affordability, tenants should be
protected by appropriate means against unreasonable rent levels or rent increases. In
societies where natural materials constitute the chief sources of building materials for
housing, steps should be taken by States parties to ensure the availability of such

materials.

Habitability: Adequate housing must be habitable, in terms of providing the inhabitants
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with adequate space and protecting them from cold, damp, heat, rain, wind or other
threats to health, structural hazards, and disease vectors. The physical safety of
occupants must be guaranteed as well. The Committee encourages States parties to
comprehensively apply the Health Principles of Housing 5/ prepared by WHO which
view housing as the environmental factor most frequently associated with conditions for
disease in epidemiological analyses; i.e. inadequate and deficient housing and living

conditions are invariably associated with higher mortality and morbidity rates;

Accessibility: Adequate housing must be accessible to those entitled to it.
Disadvantaged groups must be accorded full and sustainable access to adequate housing
resources. Thus, such disadvantaged groups as the elderly, children, the physically
disabled, the terminally ill, HIV-positive individuals, persons with persistent medical
problems, the mentally ill, victims of natural disasters, people living in disaster-prone
areas and other groups should be ensured some degree of priority consideration in the
housing sphere. Both housing law and policy should take fully into account the special
housing needs of these groups. Within many States parties increasing access to land by
landless or impoverished segments of the society should constitute a central policy goal.
Discernible governmental obligations need to be developed aiming to substantiate the
right of all to a secure place to live in peace and dignity, including access to land as an

entitlement;

Location: Adequate housing must be in a location which allows access to employment
options, health-care services, schools, child-care centers and other social facilities. This
is true both in large cities and in rural areas where the temporal and financial costs of
getting to and from the place of work can place excessive demands upon the budgets of
poor households. Similarly, housing should neither be built on polluted sites nor in
immediate proximity to pollution sources that threaten the right to health of the

inhabitants;

Cultural adequacy: The way housing is constructed, the building materials used and the
policies supporting these must appropriately enable the expression of cultural identity

and diversity of housing. Activities geared towards development or modemization in
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the housing sphere should ensure that the cultural dimensions of housing are not
sacrificed, and that, inter alia, modern technological facilities, as appropriate are also

ensured.

2.5.1.4.2. Philosophical Basis of Right to Adequate Housing

Some scientists stress on the difference between positive and negative rights. The
classification of rights as “positive and negative” is based on the relation of rights with
the duties. According to the general agreement, if a thing upon which a right is claimed
loads a duty to the other side then this is called positive right. “Positive living right’
would require helping to a man who otherwise will die. On the contrary, the negative
rights do not load a duty to the other side Right of speech, property rights and freedom of
faith are categorized as Negative rights. Social security rights like education, health are
defined as positive rights. According to libertarians, positive rights exist only as long as a

contract is signed no them. On the contrary, negative rights do not need such a contract.

As far as the housing rights are concerned, these findings indicate that housing right is
classified as the positive right and it loads some duties to the state to fulfill of this right
such as improvement of housing conditions, creation of equity of opportunity in the
process of housing supply. In other words, the duty of the state is to increase the supply
of locally affordable, safe housing. However, there are some criticisms to the distinction
of rights as positive or negative. Jan Narveson, a professor of philosophy, also criticizes
the distinction between positive and negative rights and finds it meaningless. He clarifies
his argument with the example of right to shelter. While some define right to shelter as a
negative right, some can define it as positive right (Narveson, 2008). Whereas the
defenders of negative rights may claim that people have a right to shelter but no one has
duty to enforce that right; the defenders of positive right may claim just the opposite
(Narveson: 2008). In addition, he says that the questions “what one has a right to do”
and “who will enforce it (if anybody will)” are separate issues According to him, if a
right is negative there should not be an enforcement to do it. He refuses the approach

that suggests the enforcement of a duty for a negative right.
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Finally, Henry refuses this distinction and affirms that since the protection of negative
rights sometimes requires positive actions in reality they cannot be treated as negative at

all and therefore may need a contract (Henry, 1996: 36).

On the other hand, in philosophy of law, rights are classified as basic and non — basic
rights according to their degree of priority. According to Henry, basic rights are those
that cannot be sacrificed in favor of non- basic rights (Henry, 1996:15). It may be wrong
to perceive the relation of “Basic and Non — basic rights” in a hierarchical way. To
illustrate, one may has the basic rights but cannot the non basic ones. The enjoyment of
the basic right does not imply the enjoyment of non basic rights. But the opposite is true:

the enjoyment of all non- basic rights is strictly depended on the existence of basic rights

According to this explanation, Housing Rights are classified as basic rights. Right to
have a minimal economic security” such as adequate housing, clothing, food, minimal
preventive public health care, and a livable unpolluted environment cannot be sacrificed
in favor of any non- basic rights. Henry stresses on the necessities of guaranteeing those
basic rights through constitutional contracts and arrangements that define the duties. He
argues that guaranteeing basic rights is a pre-condition of enjoyment of all other non
basic rights. Unless the basic rights are legally, guaranteed, the enjoyment of any other

right cannot be realized in real world (Henry, 1996:16).

2.5.14.3. Legal Basis of Right to Adequate Housing

In the previous title, the vitality of housing was mentioned and found that unless legally
guaranteed the enjoyment of right to adequate housing cannot be realized in real world
(Henry, 1996:16).This part will stress on the legal dimension of housing. Right to
adequate housing is recognized in different covenants and conventions but above all the
Universal Declaration of Human Rights is maybe the most important one. The 12th and

25th paragraphs of the Declaration reveal a brief explanation of housing right:
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Article 12: No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, or to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interference or
attacks

Article 25: Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing, and housing
and medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other lack of
livelihood in circumstances beyond his control.

Second, International Covenant on Economic Social and Cultural Rights internationally
declares the universality of housing rights as well. According to the 11™ article of the
Covenant:
Article 11: "The States parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself'[or herself] and his [or her]
family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States parties will take appropriate steps to

ensure the realization of this right, recognizing to this effect the essential
importance of international co- operation based on free consent.”

The more than 140 Governments, included Turkey, which have voluntarily bound
themselves to promote and protect the rights contained in the covenant are required
under articles 16 and 17 to submit reports "on the measures which they have adopted
and the progress made in achieving the observance of the rights recognized" in the
Covenant (UNDP, Human development report, 2000:35-36). UN states that who
complying with the norms established under the Covenant are obligated to give reports
about the situation in their countries within one year of ratifying the treaty, and thereafter
once every five years (UNDP, Human development report, 2000: 35). States are
required to answer 26 specific questions on housing rights under a series of guidelines
developed by the Committee on Economic, Social and Cultural Rights to assist. Some of

the questions are listed below.

e The number of persons currently classified as living in 'illegal’ settlements or

housing;
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e The number of persons evicted within the last five years and the number of
persons currently lacking legal protection against arbitrary eviction or any other
kind of eviction;

¢ The number of persons whose housing expenses are above any government-set
limit of affordability, based upon ability to pay or as a ratio of income.

e The number of persons on waiting lists for obtaining accommodation, the
average length of waiting tune and measures taken to decrease such lists as well
as to assist those on such lists m finding temporary housing.

¢ The number of persons in different types of housing tenure by social or public

housing; private rental sector, owner-occupiers: ‘illegal’ sector; and others.

Third, United Nations -HABITAT organization develops a lot of global programmes
with countries from all over the world about human settlements. Housing right
programme is one of them. The programme attempts to assist national states and other

stakeholders to ensure the full awareness of the right to adequate housing.

"We reaffirm our commitment to the full and progressive realization of the right to
adequate housing, as provided for in international instruments.” The Istanbul
Declaration (para.8) and the Habitat Agenda (para. 39)

Finally, according to the studies of the United Nations, close to half of the world
countries have indeed enshrined the right to adequate housing in their respective
constitutions (UNDP Human development report 2000 Housing Rights, 2000:6).
Following are example of articles from Some Nation’s Constitutions which prove that

they recognize the housing rights:

e Nicaraguans have the right to decent, comfortable and safe housing
that guarantees familial privacy. The State shall promote the fulfillment
of this right.(art. 64, Nicaragua)

e Everyone shall have the right for himself and his family to a dwelling
of adequate size satisfying standards of hygiene and comfort and
preserving personal and family privacy, (art. 65(1), Portugal)

e FEach person has the right to housing. No one may be arbitrarily

deprived of housing. (Art. 40(1), Russia Federation
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e The state shall take measures to meet the need of housing within the

framework of a plan which takes into account the characteristics of

cities and environmental conditions and supports community housing

projects. Constitution of Turkish Republic (art.57: Right to Housing)

Table 1 Countries with the Constitution containing reference to the Housing Rights, Review of
International and National Legal Instruments, Reports No: 1, UN 2002 P: 37

Afghanistan

Argentina

Armema

Austria

Bahrain

Bangladesh

Belgium

Bolivia

Bosnia and Herzegovina

Brazil

Burkina Faso

Cambodia

China

Colombia

Costa Rica

Cuba

Democratic People’s
Republic of Korea

Democratic Republic of
the Congo

Dominica

Dominican Republic

Ecuador

El Salvador

Equatorial Guinea
Estonia

Ethiopia

Fij1

Finland

Germany
Guatemala
Guyana

Haiti

Honduras
Hungary

Iran (Islamic Republic of)
Jordan
Kyrgyzstan

Mali

Mexico

Namibia

Nepal
Netherlands
Nicaragua
Nigeria

Pakistan

Panama

Papua New Guinea

Paraguay

Pern

Philippines
Poland

Portugal

Republic of Korea
Russian Federation
Samt Lucia

Sao Tome and Principe
Seychelles
Slovakia

Slovema

South Africa
Spain

Sri1 Lanka
Suriname

Sweden
Switzerland
Turkey

Ukraine

Uruguay
Venezuela

Viet Nam

The adoption of these national laws of one distinction or another — that have a bearing

upon the satisfaction of the core elements of housing rights — are treated under

international law as a key element of the progressive realisation dimensions of the

housing rights. Without exception, every government has explicitly recognized to one

degree or another human rights dimensions of adequate housing. However, in spite of

the declaration of housing rights in international and national laws, housing supply has

always been a crisis in the nations living a transition economy like Turkey. The statistics

evidently indicate that the declarations do not guarantee the protection of housing rights

in practice. According to the statistics conducted by the United Nations Human

Settlement Program, in the third millennium, the number of people living in inadequate
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housing conditions around the world is about 1.1 billion. An estimated 100 million of
them are homeless (UN, A major commitment of the Habitat Agenda, 2001). Available
data suggest that increasing proportions are women and children. Most of the tenants do
not have housing security and live in informal houses particularly in developing
countries. But the national governments claim that they lack of capacity and resources to
eliminate the unsatisfied housing conditions and implement the necessary housing
programs. To sum up, the right to adequate housing creates a dilemma regarding the

housing provision of states.

Figure 2 Rio de Janeiro: Favela Rochina is the largest urban slum in South America
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Figure 3 Inadequate housing in Zimbabwe

Figure 4 Housing in informal settlements, Kibera, Nairobi Kenya
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The studies conducted by the United Nations Human Settlement Program indicate
another dramatic fact about the need for adequate housing around the world. According
to the statistics, the annual need for housing in urban areas of developing countries alone
is estimated at around 35 million units during 2000-2010 (UN, A major commitment of
the Habitat Agenda, 2001). This means that it is necessary to built nearly 95.000
dwelling unit per day in order to improve housing conditions to acceptable levels in

developing countries (UN, A major commitment of the Habitat Agenda: 2001).

Figure 5 Informal housing in Dikmen Valley, Ankara,

In conclusion, the scale of housing deprivation and housing-related human rights
violations throughout all corners of the world clearly raise doubts as to the
sufficiency or effectiveness of legislative strategies towards ensuring the
enjoyment of the right to adequate housing by all sectors in any society.
Consequently, it is sometimes claimed that policy-based or socially strategic
approaches to the global housing crisis can provide for more effective solutions.
This implies that the pursuit of appropriate legal arrangements to secure the full
enjoyment of housing rights will be invariably futile. In the best case scenario, it
is argued, it will at best protect those with adequate housing, but it will do

desperately little for those without (UN, Housing right Legislation: 34)
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2.5.144. Are States Obliged to Build Homes for Everyone?

The articles, programmes and declarations about housing rights do not mean that the
state is responsible for meeting the housing need of each member. For instance, the final
report of the Special Rapporteur of the Sub-Commission of UN in 1995 provides
guidance into how the right to adequate housing should be approached by firmly stating
that this right should not be taken to imply:

e That the State is required to build housing for the entire population;

e That housing is to be provided free of charge by the State to all who
request it;

e That the State must necessarily fulfill all aspects of this right
immediately upon assuming duties to do so;

e That the State should exclusively entrust either itself or the unregulated
market to ensuring this right to all; or

e That this right will manifest itself in precisely the same manner in all

circumstances and locations (UN, Housing right legislation, 2002: 17).

However, the state is responsible for the creation of equity of opportunity in the process
of housing supply. In other words, the duty of the state is to increase the supply of
locally affordable, safe housing, including through encouraging and promoting
affordable home ownership and increasing the supply of affordable rental, communal,
cooperative and other housing through partnerships among public, private and
community initiatives. At the same time state is responsible for undertaking the all
measures for the legislative recognition of housing right (UN, Housing right legislation,

2002: 17)

Conclusion and Sub findings

The statistics conducted by UN simply indicate that national and international
declarations do not guarantee the protection of housing rights as far as a specific is

concerned. Since the principles of applicability of protection of housing rights in
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practice are not clearly defined in these national laws, this means that the
administration is obligated to find house to every individual in that specific

project.

There may be several reasons of this fact but above all, the difference between a moral
right and a legal right explains the conflict briefly. Legal rights depend upon the
existence of laws enacted by a government. Legal rights are, roughly, what the
law says they are, at least insofar as the law is enforced. They gain their force
mainly through legislation or decree by a legally authorized authority. Moral
rights do not depend upon governments. They are defended by appeal to moral
principles or they are themselves moral principles. Moral rights may seem to be
eternal and unchanging, while legal rights obviously change when governments
alter laws. In this context, the universal human rights are moral rights. Although

some of them cannot be adopted in reality some can (Feinberg, 2002).

Al in all, it can be concluded that a demand for a right and a legal right are
different things. Property rights are not rights on which citizen’s claim like right
to adequate housing but the rights which are recognized legally to them. They are
the rights recognized by an authority, i.e. the state. On the contrary, the right to
adequate housing declared in universal human rights has moral character. Because
of all these reasons, although the claim of right to adequate housing of uncertified
gecekondu possessors is recognized in different covenants and conventions and laws, it

cannot be a rational basis to be an eligible stakeholder in urban transformation practices.

2.5.2. Claims Against:

Up to now, the rational claims in favor of uncertified gecekondu possessors
(labor, right to adequate housing, and possession) to be an eligible stakeholder in
urban transformation were discussed. These claims seem very reasonable at first.
However, when analyzing the counter arguments in a broader sense or

perspective, these rational bases become insufficient to support. In this title, the
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eligibility of uncertified gecekondu possessors in urban transformation will be

debated with reference to three different perspectives. These are:

1. Changing meaning of gecekondu fact.
2. Critics of labor theory
3. Changing meaning of a right to property

2.5.2.1. Changing Meaning of Gecekondu

In Turkey, through the literature written on the fact of gecekondu, many aspects
of it have been stressed. While some dealt with its social dimension, others
focused on its property relations. On the other hand, some regarded it as a design
problem. Among them the studies of Prof. Dr Tans1 Senyapili on gecekondu are
very notable because unlike other, she attempted to develop a theoretical
framework and it helps to understand the changing meaning of gecekondu fact. In
her study, she classified the development of gecekondu into 4 main time periods.
First one is the years between 1945 and 1950. This is the period when mass
migrations started to the big cities from villages. Those immigrants had built their
gecekondu on public lands to survive in the city and worked in marginal jobs. The
second period covers 1950 and 1960. This period the gecekondu family gained
non marginal economical statues. In other word, they changed their jobs into
marginal jobs.  Political negotiating power of gecekondu families had
dramatically increased in the city during this period. The third period is between
1960 and 1970 during when the consumer functions of gecekondu family
developed. Thanks to the increasing political power of gecekondu possessors who
invaded the publicly owned lands, many infrastructural investments were made in
gecekondu districts. The final period covers 1970 and 1980s. This is a critical
period because in 1985, the preparation and approval of upgraded implementation
plans through the Amnesty Law on Settlement Development” numbered 2981
legislated by the Turgut Ozal cabinet. This law meant to legitimize the gecekondu.

With this law, the gecekondu possessors have started to fight to obtain a title deed
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for their illegal dwellings. Small informal building makers acquired these
properties from the gecekondu residents in exchange with a share from the new
building to be constructed. Many gecekondu possessors derived huge amounts of
revenues because of this legitimization. Therefore, gecekondu become a trade
sector rather then a shelter. The studies of press achieve of Onder Senyapili
reveals the perception of changing meaning of gecekondu from different point of

citizens, especially in Istanbul.

The life has changed...

When I look at Avcilar, I can not see any presumption of innocence. What
happened, who sold and who bought, to how much Money...

Today, at first appearance, my feeling about the gecekondu is not a “presumption
of innocence”

On the contrary, I have feelings, once I felt for gecekondu owners, for municipal
police. They try to defend themselves from the attacks of gecekondu possessors
(N, O, Benim gecekondularim Sirindi... Sabah, April 2005)

In conclusion, this short explanation of the changing meaning of gecekondu fact
makes it necessary to review the rational claims of uncertified gecekondu
possessors in a broader sense to determine the strategies regarding eligibility of

them in urban transformation practices.

2.5.2.2. Critics of Labor Theory

Locke claims that every man has private property in the produce of his own labor. This
theory has been criticized from different perspectives but above all the critics of Jeremy
Waldron is remarkable concerning eligibility of uncertified gecekondu possessors in
urban transformation practices in Turkey. The main objection of Waldron to the theory
is that when the effort is added or transformed to the matter (concrete property) for the
first time, it is lost as the years went by (Jeremy, 1983:40). He declares that it is
impossible for the people to accept the principle of property which bases on labor, if this

will cause their poverty.

32



2.5.2.3. Changing Meaning of Right to Property

Besides Waldron, some authors stress on the changing meaning of a right to property in
the last decade to criticize the theory of labor as the basis of private property and to
indicate that the theory has lost its function. This fact is especially important to
understand the expectations of gecekondu possessors from urban transformation
projects. According to Giinay, private property has gained a total private absolute
character. In the 21st century land became a commodity and it became to be perceived

as a right to its revenue.

Production of a private space on privately owned land is not as important as the revenue
gained from that property. This means that private property is a private right to its
revenue emerging from ownership. Giinay defines this changing perception of private

property as the “Consolidation of private space” (Giinay, 1999).

In addition to Giinay, Jacobs gives some clues about how private property is perceived
in the society, particularly in American society in the 21st century and about the future

of private property:

e In the first decade of 21st century the nation state itself will become even
more irrelevant. As this happens, the -centrality land- based private
property as an important social institution will decline

e  Private property issues will rise in importance, but they will be related to
the intellectual property, not land-based private property.

®  Social conflict over private property will increase

e A shift from a focus on land for its value (its value to us as a directly
productive resource) to land for its exchange value (our purchase of
property specifically focused on how it will appreciate in value as an
economic investment). To put differently, private property became a
marketable commodity (Jacobs, 2004:139-174).

33



Figure 6 Houston: Private property becomes a commodity on which the owner gets revenue

Sub findings from the Critics

In conclusion, based on the findings from these critics, determining uncertified
gecekondu possessors as eligible stakeholder in urban transformation seems to cause
many unfair revenues of illegal groups. The case study will indicate that the main

concern of gecekondu possessors is to own a real estate from the project in any way.

34



CHAPTER 3

CASE STUDY

THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED
GECEKONDU POSSESSORS IN THE CASE OF ANKARA
DIKMEN VALLEY 4™ AND 5™ PHASES URBAN
TRANSFORMATION AND DEVELOPMENT PROJECT

3.1.  History of First Gecekondu Development in the Valley

Ankara is one of the cities where the topography has always affected the physical
development. Ankara consists of Cubuk, Dikmen, Imrahor and Hatip cay1 Valleys.
These valleys start from the outskirts of the city and end at the city center. They create
both opportunities and threats for the development of the city. For instance, Ankara faces
air pollution problems frequently since it was founded in a cavity. According to Tekeli,
if the valleys are used as the green areas, they will contribute to the solution of air
pollution of the city via creating wind circulations. At the same time through this policy

the inner parts of the city which lack of green areas will be forested.

Dikmen Valley covers about a land of 250 hectares. Through the urbanization process of
the valley which was constituted by the Dikmen stream, there have always been
infrastructural problems. Among these problems, the most notable one is the
environmental pollution caused by the drainage wastes. In addition, the geological
problems also lead to the land slips. The southern part of the valley usually faces flood
threat. The implementation of the Dikmen Valley projects was developed not only to
eliminate the inadequate housing conditions of the inhabitants by moving them to the
suitable sites but also to prevent the natural disasters caused by the geomorphology of

the valley.

The valley, where illegal housing has been present since 1950s, is one of the most

central districts of Ankara Formation of the gecekondu started from an 800 meter
35



distance from the National Assembly Palace, spread around the valley up through the
Or-An district, a 5 kilometer zone.

Figure 7 Inadequate living conditions in the Dikmen Valley

3.2.  Earlier Planning Decisions for Dikmen Valley

The greenery policy of Dikmen Valley has lasted from early republic period till 2000s.
First planning decision for the valley was given by the master plan of Jansen. In this plan
valley was planned as a green corridor of the city. No construction was permitted within
the valley. This planning decision was also valid in the next city plans. Both in the
master plan of Yiicel and Uybadin prepared in 1957 and in Ankara Master Plan of 1990
which was prepared in the 1970s, Dikmen Valley Green Area Project is decided for the
valley (Miihiirdaroglu, 2005:101). In the Nazim plan of Ankara prepared in 1982 the

surrounding of the city has been plan as green belt. The valleys were planned as the
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recreational areas. Similarly, “Botanik Park” and “Seymenler Park” Dikmen Valley
were also planned as a recreational corridor of Ankara (Miihiirdaroglu, 2005: 102).
However, this plan did not propose solutions for the inadequate housing conditions of
inhabitants. In addition, valley was planned as green corridor in the 2015 Structural Plan
of Ankara which was prepared in 1985. However, with the approval of the ‘Green Area
Project’ in 1986, the protests of the gecekondu residents living in the valley began. The
planning decisions were not realistic because they also did not propose solutions for the
housing problems of gecekondu residents. Finally the project was cancelled since the
court recognized the claim of the residents (Devecigil, 2003:160). In conclusion, many
plans had been prepared for the valley; however, no one was realistic and implemented.
Both the population of the city and unauthorized housing supply were increasing in the
late 1980s the period during which the mayor of Greater Municipality of Ankara was
Mehmet Altinsoy.

3.3.  Dikmen Valley 1% and 2" Phases Urban Transformation and Development

Project

First realistic rehabilitation attempts for the Dikmen Valley had taken a start in late
1980s with the election of Murat Karayal¢cin as the mayor of Greater Municipality of
Ankara. In 1986, as the mayor of Ankara Metropolitan Municipality, Murat Karayal¢in
has taken an initial step in the first urban transformation project of Turkey focusing on
the socio-economical levels and expectations of the residents living in the valley. The
Dikmen Valley Projects had been planned as five stages (Dikmen Valley Housing and
Environmental Development Project Feasibility Report, 1991). Two stages have been
realized until 2008 and the third stage had been constructed. In the last stage of the
project, certain advancements are taken and negotiations with the occupiers are still

continuing.
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In order to manage the project cooperation between the Chairmanship of the
Development Department of the Metropolitan Municipality and a municipal company
called Metropol Imar Inc. Co. was founded (Mithiirdaroglu, 2005:102). Among the
objectives of the company there were various urban functions in the valley such as
housing, commerce and recreation. According to the report of the project, the main aim

was.

“To enable the disrupted ecological balance to be set up again”, to create a cultural
and recreational corridor to serve the whole city, and to solve the housing problem
of present squatter owner inhabitants of the valley through a participatory
rehabilitation model” (Miihiirdaroglu, 2005: 102)

3.3.1 Eligibility of Gecekondu Possessors in the Dikmen Valley the 1** and 2™

Phases Urban Transformation Project

It is a fact that compared to the further urban transformation implementations in Ankara
“Dikmen Valley 1* and 2™ Phases Urban Transformation Projects” were realized with a
more participatory way. For this particular reason, although the most of the people
living in the valley were against the project at the beginning later they have profoundly
wanted to be a part of the project and voluntarily participated the project, turn down their
own gecekondu and acquired the dwelling units reserved for them with the completion
of the site. The participatory meetings have been effective on the change of the attitude
of residents. Besides this, the social democrat values of the Municipality may have been
a factor for the embracement of the project by the residents. This urban transformation
project was also implemented in collaboration with the non governmental organizations
and universities and Cankaya Municipality. Murat Karayalgin who was the mayor of
Ankara Greater Municipality has assigned specialists to the key positions like master
planning units of the municipality and in Metropol imar Inc. Co. many academics
contributed to the project in different aspect. The 1/5000- scaled master plans and the
1/1000-scaled application development plans were prepared in the collaboration with the

Cankaya Municipality.
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However, it was not discussed enough why this project had such a success. This study
claims that this was because of the absence of uncertified gecekondu possessors in the
valley. Almost all the gecekondu were constructed in 1970s and have title deed
certificate. All the debates regarding eligibility were about the title deed owners and
legal land owners. According to the reports of Greater Municipality, %45.5 of the valley
consists of private property and the rest belongs to public authorities (Dikmen Valley
Housing and Environmental Development Project Feasibility Report, 1991). Since there
was no uncertified gecekondu possessor in the valley no violation like the right to
adequate housing emerged as in the case of later phases. It is mainly this absence of
uncertified gecekondu possessors that caused the emergence of a public sense abut the
project’s success in terms of participation. On the contrary of debates of eligibility of
uncertified gecekondu possessors in the later phases, the discussions were just about the
eligibility of land owners. At the beginning of the project the land owners were not
allowed to be an eligible stakeholder. The reason was to minimize the number of eligible
stakeholders. If the land owners were allowed to be an eligible stakeholder, the number
of houses to be produced in the valley would increase .This would prevent the
transformation of valley in the way of protecting its natural character (Devecigil, 2003).
Against such a policy, about %80 of the legal land owners brought suit to increase the
prices of the land against the Greater Municipality (Devecigil, 2003).Therefore
Municipality was obligated to pay high expropriation prices. This decreased the
feasibility of the project. However, the opinions of some experts about the project are

very interesting, For instance, Omer Kiral argues that:

“Determining the land owners as eligible stakeholders means to make a trade...
We ignored this speculative dimension of the project.”
(Devecigil: 2003).

On the other, hand the interviews with the technical groups, reveal another fact:

“Determining the uncertified gecekondu possessors as eligible stakeholders means
to punish the legal property owners”
(Devecigil: 2003).
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34. Dikmen Valley 4™ and 5™ Phases Urban Transformation and Development

Project

Dikmen Valley 4™ and 5™ Phases Urban Transformation and Development Project,
which was declared as urban transformation area by the Greater Municipality of Ankara
in 2006, is the final step of Dikmen Valley Projects. The transformation area is about
176 ha in size and there are approximately 4000 gecekondu in the district
(http://www.ankara.bel.tr). As the city expanded Dikmen Valley has become one of the

central zones where the land prices increased dramatically.

Figure 9 Dikmen Valley 4th and 5th Phases Urban Transformation and Development Project area
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Figure 10 Dikmen Valley 4" and 5" Phases Urban Transformation and Development Project area
aerial photo

According to report of this project, it was prepared with a new planning perspective.
That is to say, it formulates the finance and organization models which are vital for the
realization of plan decisions were reformulated with innovative methods (Dikmen
Vadisi 4. ve 5. etap Kentsel Doniisiim ve Gelisim Alani Kentsel Tasarim Projesi On
Projesi Agiklama Raporu, 2006: 1). All eligible stakeholders are evaluated in an

egalitarian and fair way in this project. Main objectives of the project are:

e To form a green corridor which reaches to the city center and protects the
ecological values of the city;
e To create recreational, cultural, commercial and social centers which will serve

to citizens;
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e  With “participatory and self financing methods” to supply high quality residents
supported by the developed infrastructural systems to “inhabitants who have
right to property”;

e In order to preserve public resources, to develop a self sufficient urban
transformation model by inducing the Public private partnerships in this big

scale urban transformation project.

The conceptual project had been developed by an Urban Transformation Company, the
consultant firm, with the advices of certain academicians who have experience in urban
transformation. The final project will also contain an international garden zone where
diplomatically recognized nations would have a chance to be represented with their
ethnical gardening habits, thus, function as a civil representative. They would also be
given an opportunity to apply their own ethnical cuisines in chosen areas. Finally, there
will be a monorail system which will not only cover the whole project site, but also
complete a link to the downtown area so that a new attraction site would be provided to

the people of Ankara.
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Figure 11 Dikmen Valley 4th and 5th Phases Urban Transformation and Development Project
Proposed Urban Design and landscape project
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34.1. Eligibility in the Dikmen Valley the 4™ and 5™ Phases Urban

Transformation Project

On the contrary of 1st and 2nd phases, the later phases of Dikmen Valley Urban
Transformation Projects have many new dimensions in terms of its stakeholder map. It
is obvious that there are many dimensions but above all the following two are the most

remarkable ones to clarify and justify the transformation process.

First of all, unlike in the case of 1st and 2nd phases, with the 4th and Sth phases of the
Dikmen Valley Project, struggle of uncertified gecekondu possessors for being an

eligible stakeholder has came to the agenda as a new fact in urban transformation.

Second, the policies of Greater Municipality to the problem of participation in urban
transformation become to change. In other words, while in the period of Murat
Karayal¢in participatory planning was on the agenda; in the period of Melih Gokgek, a
counter policy to participation is adopted. According to Devecigil, the case of Dikmen
Valley Urban Transformation Projects indicates that the urban sustainability seems to be
aim of technical groups of municipalities rather than an aim which is known and
accepted by the local inhabitants (Devecigil, 2006).For instance, the interviews

conducted with the planning department of Greater Municipality of Ankara indicate that

“After 2003 the Municipality does not consider the participation of eligible
stakeholders to the decision making process as a necessary policy because the
eligible stakeholders do not hesitate to collaborate with the municipality after
showing the success of 1st and 2nd phases” (Devecigil, 2003).

In the previous section, it was mentioned that land owners were not allowed to be an
eligible stakeholder in the earlier phases to minimize the number of eligible
stakeholders. But this caused about %80 of the legal land owners brought suit to increase
the prices of the land against the Greater Municipality (Devecigil, 2003). Therefore
municipality was obligated to pay high expropriation prices. This decreased the
feasibility of the project. To increase the feasibility of the 39 4™ and 5" phases, Greater
Municipality of Ankara has decided to make the land owners an eligible stakeholder.
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However, this increased the spatial densities of the valley. The densities in the 3rd, 4" and

5t phases increased from 1,26 to 2,00 and from 1,42 to 2,55 respectively.

Table 2 The Effects of Number of Eligible Stakeholders on the Spatial Development, Planning
Department of Greater Municipality, 2003

THE EFFECTS OF NUMBER OF ELIGIBLE STAKEHOLDERS ON

THE SPATIAL DEVELOPMENT

Numbers of planned Numbers of planned
Area dwelling population(citizen/ha)
Phase 1994 2000 1994 2000 1994 2000
3 21,2 28,6 663 1039 125 145
4 and 5 67,7 176 1503 4200 89 95

According to the statistics conducted by the Greater Municipality of Ankara, about %80

of the land in the project area belongs to public property (Emlak Istimlak Daire

Bagkanligx Faaliyet Raporu, 2007).

Table 3 Property Ownership in Dikmen Valley 4th And 5th Phases

PROPERTY OWNERSHIP IN DIKMEN VALLEY 4™ AND 5™
PHASES
Number Owner m2 hectare %

1 Public Domain 247,541 24,75 18,3

2 Municipality Of Cankaya 6,477 0,64 0,5

3 Ankara University 3,373 0,37 0,3

4 Governorship Of Ankara 6,347 0,63 0,5

5 Greater Municipality of Ankara 791,667 79,16 58,4

6 Private Ownership 299,784 29,97 22,1
Total 1355,189 135,52 100,0
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In the project area, which contains about 4000 gecekondu, the ownership analysis
and the appraisal of the immovable assets had been completed. Thus, the “Housing
Provision Program” for the people of the Dikmen Valley was determined by the council
of Greater Municipality of Ankara in 17th of February in 2006. The criterion of the
determination of the eligible stakeholders is the private “property ownership”.

Accordingly those who;

¢ have atitle deed on the planned plots

¢ have atitle deed on the unplanned land (Cadastral property)

® have a title deed certificate (this group is determined as an eligible stakeholder
according to the preparation and approval of upgraded implementation plans
through the Amnesty Law on Settlement Development numbered 2981) Those
who prove that he built his gecekondu on the lands that belong to government
before 10th of October 1985 are determined as eligible stakeholders as long as
they pay 2000 YTL to the administration.

® have a title deed according to the Gecekondu Law numbered 775 (those who
pay property tax regularly and those who do not any real estate within the

boundaries of city of Ankara)

are determined as eligible stakeholders (Greater Municipality of Ankara council decision
numbered 483).2 According to the housing provision program, there will be
approximately eight thousand units on the site where the apartments will have a size
varying 100, 120, 150, 175, 200 and 225 square meter in sizes (Greater Municipality of
Ankara council decision, article 1b, 2006).

Have a title deed on the planned plots

Gross 120 m2 dwelling unit for each 240 m2 plot;
Gross 150 m2 dwelling unit for each 300m2 plot;
Gross 175 m2 dwelling unit for each 350 m2 plot;
Gross 200 m2 dwelling unit for each 400 m2 plot;
Gross 225 m2 dwelling unit for each 450 m2 plot;

Have a title deed on the unplanned land (Cadastral property)

? Please see Appendix A for the whole content of the decision
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Gross 120 m2 dwelling unit for each 400 m2 plot;
Gross 150 m2 dwelling unit for each 500m2 plot;
Gross 175 m2 dwelling unit for each 583 m2 plot;
Gross 200 m2 dwelling unit for each 666 m2 plot;
Gross 225 m2 dwelling unit for each 750 m2 plot;

On the other hand, about 1100 eligible stakeholders according to the preparation and
approval of upgraded implementation plans through the Amnesty Law on Settlement
Development numbered 2981 will be taken to the housing program. As long as they
accept the Housing Contract prepared by the Municipality they will have the right to a
100m2 dwelling unit for their each 400 m2 plot (Greater Municipality of Ankara council
decision, article 2a.2b, 2006).

Table 4 Housing Provision in Dikmen Valley 4th And 5th Phases Urban Transformation Project,
(Greater Municipality of Ankara Council Decision Dated 17.02.2006, Numbered 483)

HOUSING PROVISION IN DIKMEN VALLEY 4" and 5" PHASES URBAN
TRANSFORMATION PROJECT

100 | 120 | 150 | 175 200 | 225 | Total (m?)

Number of Houses to be

constructed
1038 | 197 54 15 15 15 1329

1322 gecekondu have been demolished till now.” The number of houses to be
demolished is 346 (Emlak Istimlik Daire Baskanligi Faaliyet Raporu, Ankara, 2007).
On the other hand, council decisions reveal that about %70 of the inhabitants have made
an agreement with the municipality. The rest, about 700 owners, majority of whom
consists of uncertified gecekondu possessors, have not made any agreements and protest
the project. The number of legal eligible stakeholders that made agreements is 1123 and
they constitute %67 of total agreed inhabitants.

3 Please see Appendix C for Example of Demolishment Notification of Greater Municipality of
Ankara
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Table 5 Agreements on the Housing Provision in Dikmen Valley 4th And 5th Phases Urban
Transformation Project, (Ankara Biiyiiksehir Belediyesi, Emlak istimlak Daire Bagkanlig1 Faaliyet
Raporu, 2007)

AGREEMENTS ON THE HOUSING PROVISION IN DIKMEN VALLEY 4" and 5"
PHASES URBAN TRANSFORMATION PROJECT

Agreed | % | Not Agreed % Total(people)
have a title deed on the planned
plots 73 50 72 50 145
have a title deed certificate 1050 95 50 5 1100
uncertified 505 46 596 54 1101
wrecked sale 40 0 40
Total 1668 70 718 30 2386

3.5. Interview Analysis on the Problem of Eligibility in Urban Transformation

The unstructured interviews are very useful as they lets the people choose their own way
of expressing their thought. When they express themselves as much as possible they
give some clues about the other expectations from the project and perceptions of the
right to adequate housing concept. The interviews were practiced with 4 different

interest groups. These are:

1. Uncertified gecekondu possessors,
Greater Municipality of Ankara,

Competent Authorities of the consultant firm of the project,

el

Title and title deed owners.

3.5.1. Perception of Uncertified Gecekondu Possessors about the Problem of
Eligibility

The uncertified gecekondu possessors (about 600 families) in the valley have formed an
association to justify their claims to right to adequate housing against the decision of
Greater Municipality. They insist on being an eligible stakeholder in the project. The

association, called as the office of right to adequate housing, is very important in terms
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of the solidarity between the inhabitants against the forced evictions of municipality.
They even established a web page to catch attention of larger population. They call the
Greater Municipality of Ankara to the full and progressive realization of their right to
adequate housing and fulfill this right by improving the conditions. The most notable

argument to justify their claims is maybe declared by the picketer of the group as:

“As in the case of other similar gecekondu districts, any politicians did not take
into consideration us. In general we were perceived as a problem of illegality.
During these years we all solved our problems by our own ways. Through the
development process of the district, our population became to increases and this
caught the attention of politicians whose main aim was to pull our votes. Their
policies were to legitimize us. They gave street number to our houses. Although it
was limited, some infrastructures were provided to us. Both the water and
electricity taxes were collected by administrations.”

Figure 12 Press statements by uncertified gecekondu possessors

The uncertified gecekondu possessors living in Dikmen Valley project areas is
classified according to use of their gecekondu. The following table indicates

theses different groups.
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Table 6 The uncertified gecekondu possessors living in Dikmen Valley project according to use of
their gecekondu

Those living in their uncertified gecekondu

Those rent out their uncertified gecekondu

Those living as tenant in uncertified gecekondu

Those having an uncertified gecekondu but do not use it.

Through the interviews, most of the uncertified gecekondu possessors refused the
interviews because of uncontrolled fear. This indicates that it is much more
difficult to apply a research based on interview in a low- income districts of the
city compared to apply in middle or high income districts. Nevermore,
approximately 22 interviews were conducted with different uncertified gecekondu

POSSESSOrs.

The perception of an uncertified gecekondu possessor is remarkable in terms of
indicating his approaches to initiation of the project. He says that:
“Our valley, the name of where was not known until 1990s, has been a central

district after 1990s. Therefore many construction developers started to deal with
the valley to make an investment.” (N.S, Dikmen Valley, 2009)

Similarly, another owner claims that:

“However, the political, economical and social changes in any public sphere, from
educations to health, gradually started to show itself through this urban
transformation project. These policies do not give any priority to the human factor
but look for to increase the capital accumulation for capital owners.” (F.S, Dikmen
Valley, 2009)

The office of right to adequate housing has been a place where the inhabitants frequently
come together to resist on forced evictions in an organized way. In order to justify their
valid claims and to show the determinateness, make press statements. One of the
inhabitants interviewed at the office stresses on the unreality and inapplicability of the
alternatives proposed by the Municipality. To the question “Why don’t you accept the

conditions suggested in the Contract?” he urges that:
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“We, as the inhabitants of Dikmen Valley, took the opinions of lawyers and other
experts. We declare that the uncertified gecekondu possessors the majority of
whom are the disadvantaged and vulnerable groups work in temporary jobs or get
minimum wage. The rest survive the helps of their relatives. The conditions
suggested to us are not realistic and applicable. The municipality suggests some
housing plots in Dogukent district in consideration of the payment of 16000 YTL.
We are not able to pay 16.000 YTL.” (S.S, Dikmen Valley, 2009)

The unstructured interviews indicate that the uncertified gecekondu possessors do not

trust of the press statements of the Municipality about the project. One says:

We have constructed these gecekondu with our own efforts,
(www.dikmenvadisi.org, press statements)

“To initiate the project, the municipality of Ankara wants us to abandon our homes
in which we have been living for many years. In this context, no matter we have a
title deed or not, we are forced to sign an official contract which was prepared only
by the municipality and leave the valley within 7 days. (F.S, Dikmen Valley, 2009)

“We have been living in the valley for years but according to the housing program
prepared by municipality we are not determined as an eligible stakeholder. We are
illegal groups.” (F.$, Dikmen Valley, 2009)

Similarly, some other uncertified gecekondu possessors indicate the inconsistency
between the promises of Municipality and the decision specified in the council decisions

of municipality.

“The principle of compromise in urban transformation practices is mentioned by
politicians. However, in practice, this principle becomes a mean of dictating of
previously taken decisions by the municipality thorough using the public authority
or force. We think that this is obviously in contradiction with the principle of
public interest declared in the Constitutional law.” (www.dikmenvadisi.org, press
statements)

We are not to develop urban transformation project as long as it is in favor of
public interest. (A.D, Dikmen Valley, 2008)

We want to live in a livable locally affordable and safe environment, not more. We
want to a platform through which we can defend our housing rights; we want to
believe in the fairness of the project.

(www.dikmenvadisi.org, press statements)

“The forced evictions will lead to trigger many social problems. Therefore the
practice urban transformation will not be a solution to the social problems in the
future as the advocators and of urban transformation claim unless they are
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implemented through right based policies instead of absolute property based.”
(www.dikmenvadisi.org, press statements)

Figure 13: Forced eviction in Dikmen Valley (Milliyet, Kizilkoyun, F. 2007)

During the in dept interview, when asked “Do you believe that you are legally an
eligible stakeholder?” Their answers to the question are remarkable. They are aware of

being illegal, however, they claim to right to adequate housing:

Yes. We have a right to adequate housing. This is our legal rights and defined in
the law. We know that the court decision in our favor do not legitimate our homes.
However, as we declared from the beginning of the urban transformation process,
we are not in favor of the gecekondu development. However, in our cities where
the unemployment rates are high and poverty is increasing, we believe in the
solutions of gecekondu problem with participatory methods and right based
policies that consider the right to adequate housing.” (www.dikmenvadisi.org,
press statements)

Some interviews are important because they indicate that the practices of urban
transformation cannot find permanent solutions the gecekondu problem but postpone the

problem to other districts. The following is an example:

“According to the housing right program, 250 YTL- rent subsidies will be
provided for eligible stakeholders who compromised and transferred their
properties to the municipality during the construction period of new housing
blocks. The annual- increase in the rent will be determined by the municipal
committee. However, those who signed the contract because of fear or bust and
abandoned their houses face with economic problems. They cannot even pay the
rents of houses they moved. There are many inhabitants in this conditions and
returned to the valley or another gecekondu district. There are even inhabitants
who are forced to prevent their children to go to school because of fear of forced
evictions. “(www.dikmenvadisi.org, press statements)
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Taking into consideration the policies to protect the housing rights in practice, they

propose some alternatives that must be taken by the municipality:

Our right to adequate housing must be guaranteed in practice and the forced
evictions must be prevented. We demand that those vulnerable groups who live in
possessed their illegal gecekondu should be determined as eligible stakeholders
and given social dwellings in the district. The rent subsidies must be increased and
given also to the illegal groups. The repayments of the leases must be started after
the delivery of dwellings. We must be informed about the exact date of submission
of the dwellings and the contract must be signed under the supervision of a public
notary.” (T.S, Dikmen Valley, 2008).

3.5.2. Court Decisions on the Project

The violations arising from forced evictions of uncertified gecekondu possessors have
slowed down the process of transformation of Dikmen Valley. For this reason, the
process was moved the juridical platform. According to the announcement in the name
of inhabitants in Dikmen Valley; the forced evictions of about 200 gecekondu were
postponed due to the decisions of Ankara Administrative Courts. With the help of these
decisions a reasonable protest has emerged to the forced evictions by the inhabitants

(http://www.dikmenvadisi.org).

In this section the court decisions about the ongoing process of the Dikmen Valley 4th
and Sth Phases Urban Transformation and Development Project will be mentioned.
According to Ender Buyukgulha, the lawyer of uncertified gecekondu possessors, there
are two kinds of law suits. While the Administrative Courts deal with procedure of the
implementation of the project, the Criminal Courts of First Instance deal with the
personality rights. The evaluation of court decisions will focus on the decisions of

Administrative Courts rather than Criminal Courts.

The law suits in the Administrative Courts consist of two different cases. Some of them
are litigated for the cancellation of the whole project and some of them are partial law
suits which are litigated against the notifications of Greater Municipality of Ankara.

Followings are the examples of decisions of Administrative Courts about the law suits
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which were litigated against the notifications and for the nullification of the whole

project.

Decisions of Administrative Courts about the law suits which were litigated against

the notifications and for the nullification of the whole project

Approximately 300 inhabitants in the valley have litigated against the demolishment
notifications of Greater Municipality of Ankara (Archive reports of the Office of Right
to Adequate Housing). About 25 of them have title deed or title deed certificate and the
rest are inhabitants who live in uncertified gecekondu. Out of 25 law suits which are
litigated against the notifications of Greater Municipality of Ankara by the right holders;
Administrative Courts passed a judgment for the plaintiff in two suits. On the other
hand, out of 280 law suits Administrative Courts passed a judgment for the defendant in
about 40 suits. Then the inhabitants filed an appeal (temyize bagvurmak) to the Council

of State.

Decision of Ankara Sixth Administrative Court (dated 28.05.2008 and base
numbered with 2007/986, decision numbered with 2008/984)
Plaintiff: inhabitants of Dikmen Valley; Defendant: Greater Municipality of Ankara*

Brought suits are still continuing against the demolishment notifications of the Greater
Municipality of Ankara in 2007. The court decision about the determination of right
holders in the Dikmen Valley Project is notable. According to the well-reasoned
statement of the Court, the legal situation of the real estate belonging to the Plaintiff, has
not yet determined whether it has a titled deed certificate or not; and stressed that it

cannot be demolished before an arrangement is performed with the Plaintiff.5

This court decision indicates that the many demolishment notifications of the Greater

Municipality of Ankara are illegal. Furthermore, it can be commented that the decision

* Please see Appendix D for the whole content of the decision.
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of Ankara Sixth Administrative Court may become a precedent (emsal) to the
demolishment notifications of the Greater Municipality of Ankara in the other phases of

the project.

Criminal accuses have a critical importance because they indicate the social problems,
like violence, destruction and psychological problems generated by the forced and
arbitrary evictions of Greater Municipality of Ankara on those who claim a right to
adequate housing. The law suits still continue. According to the advocate of the
inhabitants, unless the juridical process is reached to a conclusion, the practices of
forced evictions and destructions of Greater Municipality cannot be consistent with the

legal principles.

Decisions of Administrative Courts about the law suits which were litigated for the
nullification of the whole project

There are 2 law suits litigated for the cancellation of whole project and one of them is

adjudicated.

Decisions of Ankara Third Administrative Court (dated 24.10.2007, base numbered
2006/1547 and decision numbered 2007/2188.)

Plaintiff: inhabitants of Dikmen Valley; Defendant: Greater Municipality of Ankara
Motion for stay of the uncertified gecekondu possessors of Dikmen Valley Project was
evaluated by the court and Dikmen Valley 3rd phase urban transformation project
initiated by the Greater Municipality of Ankara is nullified with the court decision of
Ankara Third Administrative Court dated 24.10.2007.

According to the well-reasoned statement of the Court, some of the planning decisions
considering the development rights in this project is found to be inconsistent to the
planning and urbanization principles. Especially the court has concluded that the
decision on development rights in the valley cannot be made by the Greater

Municipality alone and this decision includes some contradictories to the public interest.
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At this point it is necessary to mention that the council decisions of Greater Municipality
of Ankara cover the 3rd, 4th and Sth phases all together. Therefore the court decisions
about the 3rd phase can also be handled for the 4th and 5th phases. In other words, it can
be commented that the counter arguments (right to adequate housing) against the 3rd,
4th and 5th phases of urban transformation projects have been verified and supported by

the court decisions.

3.5.2.1. Sub- Findings from Interviews with the Uncertified Gecekondu Possessors

First, the interviews in the study reveal many phenomenological findings but above all
“this following one” is maybe the most notable one to understand the phenomenon: The
interview with the uncertified gecekondu possessors indicate that the expectations of
behind the claim to be an eligible stakeholder may differ. The in-dept and unstructured
interviews reveal that whereas some of the uncertified gecekondu possessors are,
without dispute, lack of basic economical security; some have more one real estate in the
different districts of the city and do not live in the valley but just possesses their unused
gecekondu. In spite of this, they claim themselves to have a right to adequate housing

and to be an eligible stakeholder in the project which is not acceptable.

Second, the in dept interviews indicate that, the uncertified gecekondu possessors make
their justification of claim to be an eligible stakeholder with an inadequate and
insufficient information about the process because they have information only from
hearsay about the practices of municipality. This leads them to believe in any
speculation whatever they hear not matter it is correct or not. Furthermore, the way of
their expression they adopt, expectations and protests are not effective to make any
progress in realizing their aims. For instance they organizing open air cinema facilities,

play music.
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Figure 14 The Way Of Expression of Uncertified Gecekondu Possessors Of Themselves

Third, the uncertified gecekondu possessors argue that they have been living in the
valley for many years and they established some social order. Therefore they insist on an

“improvement on site.” (Yerinde Islah). They do not want to abandon the valley and

claim that:

“Most of our demands were realized in the previous urban transformation project
in the valley. It was implemented by social democrat politicians. The repayments
were colleted after the submission of the dwellings and the rents subsidies were
higher than those suggested in this one. Similar rights and advantages were taken
into consideration in the North Ankara Entrance urban transformation project as
well.”

However, a site based analysis, conducted to measure the mobility of old gecekondu
possessors after the 1% and 2nd phase was completed, reveals that the claim of
improvement on site is unrealistic. According to study, in 2003 about %70 of the eligible
stakeholders living in a gecekondu before the project was realized has moved to another
district (Devecigil: 2003). The interviews with the eligible stakeholders living in a
gecekondu before the project reveal the reasons. According to study, Most of gecekondu

possessors mentioned about the social and cultural problems. They complained about
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the insufficiency in design criteria like accessibility to the park, usage of too much
concrete and loose of green areas , height of buildings, insufficient surface area of the

flats, and the lack of retail services in the valley.

Table 7 Site based analysis on Dikmen Valley 1st and 2nd phases urban transformation Project,
Devecigil: 2003

Number of Social Housing
Constructed Ratios %
According to | Ratio of Living in
According to Home Dwellings after | Ratio of Home
Usage Ownership project Owners
Tenant 315 36
New Owner 117 156 13 18
Right Holder 342 618 39 70
Municipality Not Known 107 12 12
Total Units 882 882 100 100

Forth, this study reveals that the main aim of gecekondu possessors no matter they are
right holder or not is to own a dwelling unit in the project. However, after owning a
dwelling their expectations form the project immediately changes. For instance,
according to the study, the expectations of those who built their gecekondu on the public
land have dramatically increased after they were determined as an eligible stakeholder.
Especially, those who had more than one gecekondu on a single plot have found their
owning only one dwelling as unequal treatment. Devecigil argues that the earlier
expectations of gecekondu possessors were realized. However, they described the final

situation as insufficient (Devecigil, 2006)
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Figure 15 Dwelling Units Designed For Eligible Stakeholders and Luxury Block Designed For
Investors

Fifth, as discussed at the literature chapter, the claims of uncertified gecekondu
possessors based on right to adequate housing of to be an eligible stakeholder is not a
legal claim .Their claims have moral character which do not depend upon legal acts.
These claims do not provide a legal protection to them. Their lack of legal
protection leads to violations like forced evictions and arbitrary evictions and

protest of the project.

3.5.3. Perception of Greater Municipality of Ankara about the Problem of
Eligibility

Most of the managers in Greater Municipality of Ankara refused to make
interviews except for competent authorities of the consultant firm of the project.
Therefore, claims of these particular stakeholders were gathered and combined
from the press statements and official documents related to the projects obtained

form the municipality.

First of all, it is necessary to understand the perception of greater municipality
concerning participation. The policies of greater municipality to the problem of
eligibility become to change with the headship of Melih Gokg¢ek, while during the

headship of Murat Karayal¢in participatory planning was on the agenda; during
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the headship of Melih Gokcek a counter policy to participation is adopted. For
instance, the interviews conducted with the Planning department of Greater

Municipality of Ankara indicate that:

“After 2003, the municipality does not consider the participation of eligible
stakeholders to the decision making process as a necessary policy because they do
not hesitate to collaborate with the municipality after showing the success of 1st
and 2nd phases”( Devecigil, 2003).

Second, in this project, the uncertified gecekondu possessors are not excluded
from the project. They are provided with some options. According to the
Gecekondu law numbered 775, about 1000 uncertified gecekondu possessors are
determined as eligible stakeholders in the Housing Provision Program. Some
housing plots belonging to the Greater Municipality of Ankara in Dogukent
Project area will be allocated for the owners of uncertified houses according to the
law on municipalities numbered 5393. The sizes of these housing plots change
between 200 and 250 m2 in size (Greater Municipality of Ankara council

decision, article 3a, 2006).

250 YTL- rent subsidies will be provided for eligible stakeholders who
compromised with the Greater Municipality of Ankara and transferred their
properties to the municipality during the construction period of new housing
blocks. The annual- increase in the rent will be determined by the municipal
committee (Greater Municipality of Ankara council decision, article 3a, 2006).

Third, the Greater Municipality of Ankara declared a press statement in 2007 and

claimed that:

“All these kinds of acts are ideological. The Greater Municipality of Ankara has
suggested some alternatives like a title deed of a plot in Dogukent District or a
dwelling unit constructed by TOKI in Karaca6ren with a 15 years time loan for
those who are not eligible stakeholders so that they were not aggrieved by the
project. However, because of the organized pressures and provocations of some
ideological groups those eligible stakeholders hesitate to make an agreement with
the Municipality.” (Milliyet, Kizilkoyun, 2007).

Fourth, the legal authorities from the Municipality argue that all the implementations are
legal acts. The municipality implements this project according to the, 73" article of
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Municipality Law which is the legal basis of urban transformation implementations.

This article recommends an agreement with the owner:

Article 73: “In evacuation, demolishment and expropriation of the buildings
subject to urbanization and development project, it is recommended to reach to an
agreement with the owners. The actions to be filed by the owners of the property
within the scope of urbanization and development project shall be dealt in priority
by the courts and decision shall be given without delay.” (Municipality Law,
Article: 73

3.5.3.1. Sub- Findings from Interviews with the Competent Authorities from

Greater Municipality of Ankara

The evaluation of the formal documents gained by the Greater Municipality of Ankara

reveals that all the acts of Municipality are legal acts. There is no illegal practice.

On the other hand, the policies of Greater Municipality of Ankara disturb the legal rights
of title and title deed owners. In this context, housing provision program can be

criticized based on three main arguments.

First of all, this contract is a legal document that shows the transfer of right of property
of the land owner to the municipality. To put differently, it states that if the land owners
transfer their property rights to the Greater Municipality of Ankara they will have a right
to own a resident after the project is materialized. However, this document does not
make any explanations considering the date of submission of the residents. Municipality
claims that the residents will be submitted to the shareholders after the rewarding the
illegal gecekondu owners, 18 months starting from the date of sign of contract.
However, these explanations do not guarantee the submission on the declared date. This
kind of Contractual Rights is criticized by John Rawls:

...... but it is possible to conceive of contracts made outside of a legal framework

and to rest purely upon moral principles; however, such contracts are less secure

than contracts made within a legal framework, for clear reasons.”(Jan Garrett,
2004).
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Second, the contract of property rights is not signed under the supervision of a public
notary that provides the trust between the two stakeholders. It is very understandable that
land owners do not want to sign a contract prepared by Greater Municipality alone. Even
if they want to sign, they claim that “this process should be performed under the
supervision of a public notary. The decision of the municipality regarding the property

owners who do not compromise:

...... The properties of the property owners who do not accept and the sign the
Housing Contract will be expropriated according to the law numbered 4560”
(Greater Municipality of Ankara council decision, article 6, 2006).

Unquestionably this decision is in contradiction with the “participation” and
“compromise” principles which were declared in the report of the project. To illustrate,
the plots of those who do not accept the terms in the housing provision program will be
expropriated by the Municipality. Those eligible stakeholders will not be able to bring

suit against the municipally.

1.HAKSAHIBI -----oneeeeeee- TAAHHUTLERI:

A. Ankara lli Cankaya licesi Dikmen Mevkiinde toplam 3920 m? alanli tapulama 191
parselinde 400 m? hissesini sézlesmenin imzalanmasini takip eden 30 giin igerisinde Ankara
Biyuksehir Belediyesi adina devredecek ve 542 analiz nolu Hilal Mahallesi 65.Sokak No:40
Cankaya adresinde bulunan tesisini elektrik, su, vergi, dogalgaz vb. ilisiklerini kestirdikten sonra 7
gln igerisinde bos olarak teslim edecektir.

B. Dikmen Vadisi 3-4 ve 5. Etaplar Kentsel Doniigtim Projesi Imar Plani ve buna dayali
kamulagtirma islemleri ile ilgili olarak iptal ya da bedel artinmi davasi igin yargl yoluna
gitmeyecektir.

C. Ankara Biyiksehir Belediye Baskanligi'nin vermeyi taahhiit ettigi konut haksahibine

- teslim edilene kadar devredilemeyecek ve/veya satilamayacaktir.

D. Bu so6zlesmenin imza tarihinden sonra yapilan arastirmalar sonucunda haksahibi
olmadigi belirlenen sahislarin bu sézlesmeleri Ankara Buyiiksehir Belediyesince tek tarafli iptal
edilecektir.

E. Haksahibi édemelerini tamamlamadan Biyiksehir Belediyesinden, tapu devri talep
etmeyecektir.

Figure 16 Decision of Greater Municipality of Ankara Council, 17.02.2006, 483
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ANKARA BUYUKSEHIR BELEDIYESININ TAAHHUTLERI:

A. Ankara Blylksehir Belediye Bagkanlgi 1.A’ da tapu kaydi belirtilen taginmaz karsiliginda
haksahibi ==-=sssesneene--- adina 1/1000 élgekli Dikmen Vadisi 3-4 ve 5. Etaplar Kentsel Déntisiim
Projesi imar planinda gésterilen konut adalarinda uretilecek brit 120 m? lik konutlardan 1 (Bir)
adet daireyi anahtar teslimi verecektir.

B. S6z konusu tesis igin hak sahibine 2006 yili igin aylik 250.-YTL kira yardimi yapilacak,
kira yardimi, tesisin tum iligikleri kesilerek bos olarak teslim edildigi tarihi takip eden ay igerisinde
baglayacak, yapilan sézlesme geregi hak edilen konut hak sahibine teslim edilinceye kadar devam
edecektir.

C. Daireler Noter kurasi ile belirlenecek ve serefiye payi alinmayacaktir.

Figure 17 Decision of Greater Municipality of Ankara Council, 17.02.2006, 483

3.5.4. Perception of Competent Authorities of the Consultant Firm of the
Project about the Problem of Eligibility

The opinions of project managers of the Dikmen Valley Urban transformation projects
about the problem of eligibility of uncertified gecekondu possessors are very
remarkable. To illustrate, I want to share opinions of the secretary of decision-making
committee of Dikmen Valley 1* and 2™ phases urban transformation project. According

to the secretary:

“The only critical role of the land owners in the project was that they were allowed
to the determine some of the qualities of the housing blocks such as the type of the
balconies, the color of the buildings. Land owners could not be active in the
determination of critical issues”

(T, T; Interview with the secretary of decision-making committee, 2009)

As far as the problem of eligibility of uncertified gecekondu possessors is concerned, the

coordinator argues that:

“To make illegal groups eligible stakeholders is an illegal act. It can be claimed
that if they are determined as eligible stakeholder owners, it becomes impossible to
decode who really inhabits in transformation district for a long time and who are
speculators. To say differently, land speculators, who in fact do not inhabit in the
valley and aiming a property investment, may simply claim to be an eligible
stakeholder by constructing a four sided box resembling a gecekondu”

(T, T; Interview with the secretary of decision-making committee, 2009).
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The coordinator also stresses on the spatial results of making uncertified gecekondu

possessors an eligible stakeholder.

“We experienced in the 1st and 2nd phases that to increase the number of eligible
stakeholders also means to increase the densities in the Valley. In this context, to
make about 1000 underfeed gecekondu possessors in the 4th and 5th phases means
to produce minimum 1000 dwelling units except for the dwellings produced for
title owners.” (T, T; Interview with the secretary of decision-making committee,
2009).

On the other hand, the director of Metropol Imar .A.S during the Dikmen

Valley urban transformation project urges the claims of housing right of

uncertified gecekondu possessors

“Determining vulnerable groups living in uncertified gecekondu; and the
speculative act of uncertified gecekondu possessors is a critical problem. The
difference between the goals of two parties must be briefly defined it seems that
unless an effective and sustainable legislative arrangement which integrates the
vulnerable groups living in uncertified gecekondu to the urban transformation
implementations is prepared this conflict cannot be solved” (A, D; Interview with
the director of Metropol Imar .A.S, 2009).

“The related local municipality is not responsible for meeting of housing need of
tenants by one by in a specific urban transformation project. It is the State that is
obligated to supply the affordable and adequate housing provision for its citizens.”
(A, D; Interview with the director of Metropol Imar .A.S, 2009).

Finally, Interviews with the competent authorities of the consultant firm of the
project indicate some critical facts which are not known in the widely about the success
of Dikmen Valley urban transformation projects. To illustrate, according to the
information obtained during the interviews with the director of Dikmen Valley 1" and
o phases urban transformation project:

“Whereas eligible stakeholders could get minimum 80 m2 dwelling unit in the 1st
and 2nd phases; this was increased from 80 to 100 m2 in the 4th and 5th phases”

“It is a mistake to make prejudices about the decisions taken by the Greater

Municipality of Ankara regarding the later phases” (T, T; Interview with the
secretary of decision-making committee, 2009).
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3.5.4.1. Sub- findings from Interviews with the Competent Authorities of the
Consultant Firm of the Project about the Problem of Eligibility

Interviews with the competent authorities from Greater Municipality of Ankara indicate
some critical facts which are not known in the widely about the success of Dikmen
Valley urban transformation projects. These detail information make it necessary to
review Dikmen Valley 4th and 5th urban transformation projects in broader sense. For
instance when compared to earlier phases in the 4th and 5th phases, eligible stakeholders

are advantageous in terms of the alternatives they are provided.

3.5.5. Perception of Title and Title Deed Owners about the Problem of Eligibility

The Perceptions of title and title deed owners about the problem of eligibility of
uncertified gecekondu possessors in urban transformation are remarkable. 20

interviews were conducted with this particular group.

Most of title deed owners who, once upon a time (until 1985) also built their
gecekondu on the publicly owned lands, consider uncertified gecekondu
possessors as illegal. The acquired rights of title deed owners gained through the
law numbered 2981 determine their perception about gecekondu. During the
interviews with the title deed owners, it was observed that almost 8 of the title
deed owners out of 10 in the valley think that making uncertified gecekondu

possessors an eligible stakeholder is an illegal act.

“I believe that all the protests of uncertified gecekondu possessors to be an eligible
stakeholder are speculative. Their legal situations do not let them to be an eligible
stakeholder” (O, O, Dikmen Valley: 2009)

On the other hand, it is a very interesting fact that the expectations of those title
deed owners who once built their gecekondu on the public land have dramatically
increased after they were determined as an eligible stakeholder. Especially, those who

had more than one gecekondu on a single plot have found their owning only one
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dwelling as unequal treatment when compared themselves with the legal land owners

(Devecigil, 2006)

However, to develop a better understanding of the problem of eligibility of
uncertified gecekondu possessors, it is vital to be sensitive about the thoughts of
legal title owners and legal tenants. Approximately 10 interviews were preformed
with this particular group and led to some dramatic facts. Most of the interviewers
stress on the changing meaning of gecekondu fact. These interviews were not
conducted with inhabitants living in the Project area but with those who live in

legal buildings next to the project areas like Ovegler:

“I feel myself as a “clot”

“Because I could not build a gecekondu because of my fear in 1970 but those did.
Today they become rich and I am still a tenant.” (Y, S.Ovecler, 2009)

Another title owner argues that:

I have been living in Ankara since I was born. However, I do not have not any
house. I believe that determining those uncertified gecekondu possessors as
eligible stakeholders decrease the reliability on state and on urban transformation
practices O, Z. Ovegler, 2009)

Another one claims that:

When I was young, the aim of gecekondu possessors was just to have a shelter but
not commercial facilities (D.G. Ovegler, 2009)

The rise in the capital accumulation from the Property sector provided
opportunities illegal gecekondu possessors to derive improper personal benefits.

According to Sabri Ates, the head of real estate agents:

“Those who invaded the publicly owned lands are being rewarded. For instance,
today, the owner of a gecekondu located at a central district generates an earning
approximately 500.000 dollar. This is an unequal treatment to the citizens who
obey the laws” (Hiirriyet; Zorlu’’ya komsu gecekondulara piyango, 15.03.2007).
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3.5.5.1 Sub- Findings from Interviews with the Title and Title Deed Owners

The finding obtained from the interviews with this particular group indicates that they
mainly stress on the changing meaning of gecekondu fact. They feel that determining
uncertified gecekondu possessors as an eligible stakeholder in urban transformation will

decrease the reliability of public authorities.
They think that such kind of a policy means to punishment the legal property owners

through laws. This will also decrease the transparency of policies in urban

transformation practices.
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CHAPTER 4

CONCLUSION AND SUGGESTION

The concept of urban transformation, as a new political instrument of local
governments on space, has many dimensions to be discussed. Its legal dimension,
financial issues, design, property relations and participation are only some of
them. However, with the emerging of urban transformation concept, another new
term started to be discussed. The issue of eligibility has become a critical
problem. However, the absence of a sustainable and effective urban transformation
law which defines the criteria of eligibility has undoubtedly brought about the violations
and disagreements between the stakeholders. Different interest groups, who affected
by the practical operations, have started to claim to be an eligible stakeholder
regardless of their legal conditions. While the forced evictions on the uncertified
gecekondu possessors in the urban transformation projects have forced them to
organize mass protests and demonstrations against the implementations of local
authorities, those citizens who obey the laws have suffered from the policies

rewarding the illegal gecekondu owners.

In this master study, the problem of eligibility of uncertified gecekondu
possessors was discussed from different point of view. The main research question
of this master study was “what should be the criteria of determining uncertified
gecekondu possessors as eligible stakeholders in urban transformation law?” This
question will be the central point of the entire study. The study consists of two main

parts: The literature review and the case study.

In the part of Literature review, the concepts of urban transformation and
gecekondu were debated. Than the problem of eligibility in urban transformation
was discussed. After a brief introduction, the problem of eligibility of uncertified
gecekondu possessors was focused on. As a methodology, first the theories which

are in favor of uncertified gecekondu possessors (labor, possession and right to
oY



adequate housing) to be an eligible stakeholder were debated. After that, the
counter theories that can be defended against their eligibility were focused on. A
theoretical debate about the changing meaning of gecekondu was hold to develop
a broader sense to the problem of eligibility. Finally, some sub-findings were
obtained from this literature review. These findings were re-evaluated in the

further sections to answer the main research question.

In the part of case study, the problem of eligibility of uncertified gecekondu
possessors was discussed with reference to the specific case of Dikmen Valley 4"
and 5" phases of the Urban Transformation Project. Among the different qualitative
research designs, the method of “case study” was used to investigate and answer
the research question. This site based field work investigated in the study was
especially useful for gaining an understanding of the complexities of urban
transformation implementations in Turkey since it reveals the perceptions of particular
cultures to the problem of eligibility in urban transformation. Furthermore, the in-depth
interviews with different interest groups indicated the various dimensions of the

research question.

Especially, the in dept interviews with the lawyer of uncertified gecekondu
possessors living in the valley have provided sufficient information about the
problems, perceptions and expectation and legal combat of them to be an eligible
stakeholder . Besides this particular group, the perceptions of other stakeholders
in the project were obtained through these interviews, press statements and some
formal documents about the project. These interviews revealed very notable point

of views to the uncertified gecekondu possessors.

After the interviews, the relevant information gained through these interviews was
classified according to the social and legal position of interviewers. Then, some
sub-findings were obtained from them. Finally these sub-findings were re-

analyzed to answer main the research question.
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Major Findings of the Case Study
The case of Dikmen Valley indicates that the urban sustainability is a process shaped
through the compression on the expectations of different interest groups. In this

context, the major findings obtained from this master study are:

e The demands of uncertified gecekondu possessors to be eligible stakeholder in urban

transformation practices are not legal demands but moral demands. There is no

applicable legal basis in the backgrounds of their claims (labor, possession and right

to adequate housing).

e Since the claims of uncertified gecekondu possessors such as the right to

adequate housing, labor and possession have moral characters which do not

depend on legal acts, they can not be criteria of eligibility. The legal property

ownership must be the criteria of eligibility in urban transformation practices

in the law. On the other hand, no matter living in a legal or illegal housing, the

vulnerable families who lack of basic economic security and living in the
project area must be determined as eligible stakeholders.

The interviews conducted for the case of Dikmen Valley 4th and 5th phases

Urban Transformation Project supported this major finding in different ways:

First of all, if the uncertified gecekondu possessors who built the gecekondu before12™
of November 2004 will be allowed to be an eligible stakeholder, the number of houses to
be produced in the urban transformation projects will increase .This will prevent the
transformation of districts which lost functions. What is necessary to enhance the
sustainable urban transformation projects is to minimize the number of eligible

stakeholders.

Second, the site based interviews revealed that the claims of uncertified gecekondu
possessors to be an eligible stakeholder is not a legal claim .Their claims, like right to

adequate housing, have moral characters which do not depend upon legal acts. These

71



claims do not provide a legal protection. Their lack of legal protection leads to

violations like forced evictions and arbitrary evictions.

Third, other claims of uncertified gecekondu possessors like labor and possession do not
let them a legal right to be an eligible stakeholder in urban transformation Because,
according to the 683rd article civic law of Turkey, while absolute ownership is
regarded as the basis of legal property rights, the possession is defined as the
actual domination on the property in the 973rd article of the law. Many decisions
of the Council of State in Turkey indicate that ownership is a more valuable and
worth protecting compared to possession. These decisions indicate that the

possession is not regarded as a right to property but a physical domination.

Fourth, the interviews indicated that the main aim of gecekondu possessors, no matter
they are eligible stakeholder or not, is to own a dwelling unit in the project. However,
after owning a dwelling their expectations form the project immediately changes. This
finding is important because it reveal that gecekondu possessors perceive their

gecekondu as an investment tool for future rather than as a shelter to survive.

Fifth, findings obtained from the interviews with title and title deed owners indicates that
they mainly stress on the changing meaning of gecekondu fact. They feel that
determining uncertified gecekondu possessors as an eligible stakeholder in urban
transformation will decrease the reliability of public authorities. They think that such

kind of a policy means to reward the illegal gecekondu owners.

Finally, the evaluations on the formal documents of the project reveal that all the
practices of Greater Municipality of Ankara are compatible with the laws. In other
words, on the contrary of the claims of uncertified gecekondu possessors, there are no
illegal implementations of Municipality. However, it is observed that all the
professionals from different expertise object the urban transformation implementations
in Turkey and protest them together with these illegal groups. But they ignore that fact

that all urban transformation projects have their own dynamics and fact.
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Therefore because of all these reasons, determining uncertified gecekondu possessors
who prove that they built their gecekondu before 12" of November 2004 as eligible
stakeholders will increase the numbers of dwelling unit produced for eligible
stakeholders in the project area. This increase in the numbers of dwelling unit may
intensify the density of district. Therefore, the quality of the living environment may
decrease. This article can be commented as a new version of “development clemency”. If
this article is added to the law, it will trigger the gecekondu development and thus, it will
be impossible to implement urban transformation projects. Therefore, the urban
sustainability, which is the main concern of urban transformation, may not be achieved.
The Draft Planning and Development Bill needs to be reformulated. An effective and
applicable article that protects the citizens obeying the laws against the illegal gecekondu

development must be added to the forthcoming law.

However, the findings thorough interviews indicated that the problem of eligibility has
many different aspects. For instance, there are also vulnerable families living as tenant
in those uncertified gecekondu. This study suggests that no matter living in a legal or
illegal housing, the tenant who is categorized in the disadvantaged groups must be
determined as eligible stakeholder. The articles concerning these particular groups must
be reviewed in favor of them. For instance, The 6™ paragraph of the 7" article in the
Draft Planning and Development Bill reveals that no matter it was legally built or not all
the buildings can be demolished as long as a comprise is performed between the
stakeholders (Draft Planning and Development Bill, article 7, 2006). However, as
explained before, the second paragraph gives the administration the authority of the
exportation. In such case, in addition to the legal property owners, the tenant living in
legally built dwelling may also face forced evictions. This article is undoubtedly an
infringement of the security of tenure. This also is an infringement the 8th paragraph of
International Covenant on Economic, Social and Cultural Rights which was affirmed by

Turkey. According to the paragraph:

“Tenure takes a variety of forms, including rental (public and private)
accommodation, co-operative housing, lease, owner-occupation, emergency
housing and informal settlements, including occupation of land or property.
Notwithstanding the type of tenure, all persons should possess a degree of security
of tenure which guarantees legal protection against forced eviction, harassment
and other threats. States parties should consequently take immediate measures
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aimed at conferring legal security of tenure upon those persons and households
currently lacking such protection, in genuine consultation with affected persons
and groups”( CESCR, paragraph:8)

Therefore, the Draft Planning and Development Bill needs to be reformulated so that it
addresses to the issue of security of tenure. An effective and applicable article that

protects the tenure both in practice and law must be added.

In conclusion, the information obtained from this case study makes it necessary to re-
discuss the problem of participation of local people in a broader and deeper sense
because as far as the uncertified gecekondu possessors are concerned, determining them

as eligible stakeholder in urban transformation practices becomes an illegal practice.

This master study aimed the reader to gain a new insight to the problem of eligibility in
urban transformation practices. It attempted to discover the nature of the claims of
uncertified gecekondu possessors to be an eligible stakeholder in urban transformation
practices. It is hoped that this study would provide a means through which the reader
can judge the effectiveness of urban transformation policies in Turkey concerning the

problem of eligibility.
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APPENDIX A

DECISION OF COUNCIL OF GREATER MUNICIPALITY OF
ANKARA ABOUT THE DIKMEN VALLEY URBAN
TRANSFORMATION AND DEVELOPMENT PROJECT

e
ANKARA BUYUKSEHIR BELED] YESI
BELEDIYE MECList

Karar NO: 483 17.02.2006

- KARAR-

Dikmen Vadisi 3, 4 ve 5. Etaplar igerisindc kalan hak sahipleri ile Konut Sézlegmesi
yapiimasina iligkin Emlak Istimlak Komisyonunun 16.02.2006 gin ve 03 say;h mpom
BityOkgehir Bolediye Meclisinin 17.02. 2006 tarihli toplantimnda okundu.

Konu fizerinde yapilun gtrugmelerden sonra; Dikmen Vadisl 3-4-5 Etap Kentsel

Déntigim Proje simrlun igerisinde kalan 1tm tapulu, imarli, imarsiz gayrimenkul sahipleri ve

' 2981 sayih imar affi yasasina gore hak sahibi konumunda olan gecekondu hak sahipleni ile
lupusy, lupu tahsisi olmayan ancak durumu 775 sayili yasaya uyan gecekondu sahiplerine arsa ve
konut tshsisi edilmesi hak sahiplerine konutlan teslim edilinceye kadar kira ym‘lmu ynpalmasl
gibi haklar degigik tarihlerde alinan Meclis Karar ile saglanmist.

Projenin daha dnccki Etaplarinda gikan sorunlan gidermck amaciyla alinan farkh Meclis
Kururlannn uygulamada teklifi nglarmk arn»nrll birlegtirerek yeni bir Mochs Karar
alinmasina ihtiyag duyulmugtur.

BUNA GORE:DIKMEN VADIS| 3-4 VE 5. EYAFLAR KENTSEL DON0$UM
UYGULAMA ESASLARI ;
MADDE 1: Tapulu, Imar ve Kadastro tapulu arsesi ve arsasi Uzerinde tmnlen bu.lunln‘
gayrimenkul sahipleri igin;

@) Proje ulam igersinde kalan ve tzerindc’ konutu ‘bulunan tim lapu!u gtyﬁmmku!
‘sahipleri ilc arsa miktarina bakilmaksizin konut sﬁzlegmud yapilacakiur,

b) Tapulu imarl arsas’olanlar iin;

Her 240 m2 area igin Briit 120 m2 Daire

Her 300 m2 arsa igin Briit 150 m2 Daire

Her 350 m2 arsa igin Brit 175 m2 Dairc

Her 400 m2 arsa igin Brit 200 m2 Daire

Her 450 m2 arsa igin Brit 225 m2 Dairc - v

¢) Tapulu imarsiz Kadasiro veya tapulama arsas) olanlar; !

Her 400 m2 arse igin Brit 120 m2 Dairc

Her 500 m2 arsa igin Brut 150 m2 Dairc.

Her 583 m2 arsa igin Brit 175 m2 Dairc.

Her 666 m?2 arsa igin Drid 200 m2 Daire.

Her 750 m2 arsa igin Briit 225 m2 Daire.

d) imarly 100 m2' nin alunda, Kadastro ve tapulama 167 m2' nin alunda kalan binasiz arsa
hissedarlan ilc stzlegme yaplmayacakur. Ancak kiigtik hisse sahipleri aralannda anlagarak
hisselerind birlegtirlp imarh 240m2-300m2-350m2-400m2-450m2 kadastro ve tapulama 400m2-
500m2-583m2-666m2-750m2 buyukiupu saglamalari halinde hisse sayisina bakiimaksizin,
hisseleri oraninda tapulu hisselerine karpihik gelen 1 adel konut sdzlegmesi yamhr,

c) imarh vc kadastro parsel hissedarlanna arsa miktarlanna gore proje alam icersinde
tiretilen ve dretilecek 120m2- 150m2-175m2- 200m2-225m2' lik konutlardan verilecektir.

f) Proje dahilinde bulunan arss malikleriyle yapilan konut s5zlegmesinden artan imarl
her 1m2 arsa igin 1m2/546.-YTL, kadastro/tapulama 1 m2 arsa igin 1m2/310.-YTL olarak
Belediye wrafindan Sdenecektir, yine aym gekilde sézlegme yapilan konutun kargiligs arsadan
eksik imarl her 1m2 arsa igin 1m2/546YTL, her Kadastro ve Tapulama 1 m2 arsa igin
1m2/310YTL, uzerinden Beledlyeye borglandiriiacakur .
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T.C.
ANKARA BOYDKSEHIR BELEDIYEST
BELED!YE MECLISI

Karar NO: 483 17.02.2006

0

. @) Arsa miktani birden fazla konut sozlegmesine -imkaii saglayan hak sahiplerinin, -
talepleri halinde.hisse oranlanna kargilik gelecek-sekilde Proje dahilinde uretilecek degigik tip -
konutlardan 120-150-175-200 ve 225 m2) konut stizlesmesi yapilabilir

h) Tapulu arsa sahiplerinin hisselerine karstlik gelecck konutun bir.s konutu ile sbzlegme
yapmak istemeleri halinde iki konuun arasindaki arsa.m2'sinin en az %350 ve fizerinde olanlarla
sozlegme yapilacakur, bu oran alunda kalan hisscdar malikleri ile bir (st konut. sozlegmesi
yapilmayacak. Artan arsa Belediyeve bedell Suenerck sutin alinacakur. O

i) Imarh , Kadaswo ve Tapulama arsa fizerinde bulunan, tesis ve mbgtemilatiar
Payindirlk Bakanliginca her yil yaymianan ' birim - fiyatlar uzerinden Kiymet Takur .
Komisyonlannca belirlenen tesis bedeli, konut sozlegme borcundan dustlecek, -maliklerin
alacaklar ‘Belediyece. pesin olarak bdenecektir. Arsa sahibinin Belediyeye borglanmas: -
durumunda ise 8demeler sbzlesme tarihinden itibaren 1 ay sonra baglamek f{izere 48. ay egit
taksitler halinde ddenecektir. =

1) Birden fazla konut sdzlcgmesi yapan hak sahipleri Belediye ye olan borglan séziegme. -
tarihinden itibaren 1 ay icersinde defaten pegin olarak Belediyeye ddeyecekitir. e A

1) Belediyeye borcu olan malikler zamaminda borglanm 6demedikleri taktirde yapilan . .
konut stzlegmesi fs cdilecektir. - i

k) Konut sozlegmes! yapan apulu iesis malikleri sozlegme tarihinden itibaren 7 gun -
igersinde elektrik; su; dogalgaz ve emlak vergi borglarini kapatarak tesisi Belediyeye bog olarak
tealim edeccktir, ot : : !

MADDE 2 : 2981 sayili yasaya tabi tapu tahsis belgell gecekondu hak sahipleri igin;'

a) Tapu tahsis belgesi bulunan gecekondu hak sahibi ile proje alam igersinde tiretilecek
100 m2'lik hak sahibi konutlarindan konut sézlesmesi yaplacaktir.

b) Her 400 m2 tapu tehsisli gocckondu malikine 100 m2 konui verilecektir.

¢) Tapu tahsis belgesindeki tahsis miktan 400m2' den az olan maliklerin eksik arsa
oranlan konut sozlegmesi ile verilecck 100 m2'lik konut Baymdirhk Bakanhgi ingaat maliyel
bedeli orani ve zerinden hesaplamp iesis ve miglemilala ail enkaz bedeli diglldokten sonra
borglandirma yapilacaktir.

d) Tapu tahsisli tesis, mugtemilat ve agaglarin kiymet taktir bedelleri Belediyenin Kiymet
Takdir Komisyonunca belirlenecektir. Hak sahiplerine verilecek 100 m2'lik konutlar 2006 yih
igerisinde ingaat maliyet bedeli olarak Im2/450 YTL. Uzerinden hesaplanacak, ingaat maliyet
bedelinden malikin tesisine ait % 10 enkaz bedeli ditsillecek geri kalan bedel sozlegme tarihinden
jtibaren bir sonraki aydan baglamak kayd: ile 48 ayda egit taksitlerle Belediyeye ddenecekiir.

) 2981 sayils yasa kapsarminda geriye dondk arsa borou olanlann arsa borglan defaien
Bilytkgehir Belediyesine 8demeden konut sozlegmes! yapilamaz.
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) {4
ANKARA BUYOKSEHIR BELEDIYESI
BELED!IYE MECLIS!

Karar NO: 483 17,02.2006

B

MADDE 3: Tapu ve Tapu tahsis miiracaat Imlum-‘qju belgesiz yap: sahipleri igin;

a) Belgesiz kagak yapi nitelligindoki Gecekondu -sahiplerine 5393 saysli Belediye
yasasinin 69, maddesi kapsaminda'italepleri halinde Dogu: Kent projesi icerisinde mulkiyeti .
Belediyeye ait (A) tipi Konut parsellerinden (200-250m2 lmu_)-l parse! arsa tahsisi yapilacaktir. -

b) Gece kondu sahibinin gecekondusunun: tesis, mistemilat ve agaglar, Belediyenin
Kiymet Takiir Komisyonunca belirlenccek kiymeét taktir bedelinin % 10'v enkaz bedeli olarak
hesaplanacak, o} ; Ehin

" ¢y Gecekonduya ail enkaz bedeli stziesme ile hak sahibine verilecek arsamn Kiymet
Taktir Komisyonunca .belirlenecek. bedelinden digiilocek; kalan bedel gece kondu sahibi -
tarafindan Belediyeye 10 yila tekablil eden 120 ayda egit taksitlerle deyecektir. .~ .

MADDE 4: Proje alans igersinde tesisi bulunan tapulu arsa maliki ile tapu tahsis belgesi
bulunan: hak sahipleri ile konut :s8zlesmesi yapildikian .sonra gecekondularint bos olarak
Belediyeye teslim. ettikleri tarihten itibarcn ayhk 250.- YTL kira bedeli, Belediyece verilecek
‘konutlarn teslim tarihine kadar Sdenecektir. Kira artsg bedelleri her yil Belediye Encimenince
belirlenecektir. : . ] bt

‘MADDE 5! Konut sdzlesmesi yapan hak sahipleri sbzlesme tarihinden itibaren konut-ve. .
miigtemilatlarim tahliye ederek 7 (yedi) gin:igersinde tesislerini yikip bosaltanlara' yikim -
karstlijf1 enkazlan kendilerine verilecektir, S0 T vl
.. i+ MADDE 6: Proje dahiliride kalan ve Belediyemizle Konut sdzlesmesi yapmayan ‘tmarls.

Kadastro arsa sahipleri ile tapu ve tapu tahsisli tim tesislcr 2942 Say1h yasayla degigik 4560 yih
yasa kapsaminda kamulagtirilacaktir. .

Bu nedenlc; bundau 6nce Dikmen Vadisi Kentsel Doniigtim Projesi 4 ve 5. Etaplar igin
Ankara Bilytksehir Belediye Meclisince alinan tiim kararlarin iptal edilerek; yukanda madde ve
bentleri yazili gekliyle, proje uygulamasina esas alinmak lizere yeniden bir karar alinmasi,
Dikmen Vadisi Kentsel donlisiim projesi 3-4-5 ve dofu yakas: Proje alam icersinde kalan
Bolediyemiz ile konut stzlesmesi yapmayan sahislara it taginmazlann 4650 sayih kanunia
degistirilen 2942 sayih kamulagtirma Kanunu kapsaminda kemulagtnlmast, Kamu Kurum ve
Kuruluglara ait taginmazlann 30. maddeye gbre satn ahinmasina iliskin Emlak Istimlak
Komisyonu raporu oylanarak oygoklugu ile kabul edildi.

Meclis B Katip Katip
1.Mclih GOKCEK Yakup KURTOGLU Yusuf YALCINKAYA
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APPENDIX B

DECISION OF COUNCIL OF BOROUGH OF GREATER
MUNICIPALITY OF ANKARA ABOUT THE DIKMEN
VALLEY URBAN TRANSFORMATION AND
DEVELOPMENT PROJECT

RS

T.C.
ANKARA BUYUKSEHIR BELEDIYE ENCUMENI

KARAR NO :735
KAYIT NO :2637

Emlak Istimlak Daire Bagkanhfimun 20.06.2006 tarih ve 5227 sayih yazisi ve
Baskanhigm 14.06.2006 tarihli havalesi Enclimence incelenerek geregi dusiintldu,

[igili Daire Baskanlifin yukanda tarih ve say1si belirtilen yamsinda:

Dikmen Vadisi 4. ve 5.Ewp icerisinde kalan Tapu ve Tapu Tahsis miiracaati
bulunmayan belgesiz gecekondu maliklerine 17.02.2006 tarih ve 483 sayih Belediye Meclis
Karan ilc durumun 775 sayih yasaya uygun olarak Dogukent projesi igerisinde millkiyeti
Belediyemize ait A tipi imarl konut adalanindan 200 m2 hisse tahsis edilmesine karar
verilmistie.

Ancak:; Bu kapsamda bulunan gecekondu sahipleri bir kisim kasith ve kitd niyetli
kigilerce vapilan propegandanin ctkisinde kalarak Belediyemiz ile anlasma ve uzlagmamakta
kararh gorinmekiedirler. Bu durumun projenin uygulanmasim geciktirecegi anlasilmis ve
tedbir alinmas: geregi dogmustur.

Bu nedenle 17.02.2006 tarih ve 483 sayili Beledive Meclis karann dogrultusunda 775
sayll yasaya uygun olarak Dikmen Vadisi 4.ve 5.Etep proje alam iginde olup tapusu ve tapu
tahsisi bulunmayan 2981 sayili imar affi miircaat sona erdikten sonra kagak yepilan; Bu
balumdan imar affi kapsamina girmeyen gecekondu sahiplerine Belediye Meclis karan ile
teklif edilen Dogukent toplu konut alam iginde Imarh Belediye parsellerindeki 200 m2 arsa
sbzlegmesini 30 Haziran 2006 tarihine kadar Idaremizde vapmayan gecekondulann 775 sayil
yasanin 18.maddesine gore yikim karan ahnmasi igin yazymizin Belediye Enclimenine
havalesim arz ederim. Denilmektedir.

KARAR~-

Enciimence yapilap goritsmede; Dikmen Vadisi 4. ve 5.Etap igerisinde kalan Tapu ve
Tapu Tahsis miiracaat bulunmayan belgesiz gecekondu maliklerine 17.02.2006 tasih ve 483
sayili Beledive Meclis Karani ile durumu 775 sayili yasaya uygun olarak Dofukent projesi
igerisinde milkiyeti Belediyemize ait A tipi imarli konut adalarindan 200 m2 hisse tahsis
edilmesine karar verilmis olup, Bu nedenle Belediye Meclis karen dopruitusunda 775 sayils
yasaya uygun olarak Dikmen Vedisi 4.ve 5.Etap proje alans iginde clup tapusu ve tapu tahsisi
bulunmayan 298] sayili imar affi miircaati sona crdikten sonra kagak vapilan; imar Affi
kapsamina girmeyen gecekondu sahiplerine Belediye Meclis karan ile teklif edilen Dogukent
Toplu Konut Alam iginde Imarh Belediyc parsellerindek 200 m2 arsa sbzlesmesini 30
Haziran 2006 tarihinc kadar ldaremizde yapmayan gecekondulann 775 sayil yasamin
18.maddesine gore yukimlannin yapilmasina, geregi igin dosyamn Emlak Istimlak Daire
Bagkanligima gnderilmesine 22.06.2006 tarihinde oybirligi ile karar verildi.

Kadir Ramazan costN 0. rmu ERCIYES Sefa ALTIOGLU  Hasan UCAR Neriman ERBAHCECH
Enciimen Bagkan V LHuk Moy, HLIL.B Y.LKD.B.
Genel Sekreter

Yusuf YALCINKAYA Yakup KURTOGLU Ahmet CEVL&N Bayram KUBASIK Mubhittin KARIK
Oye ve Ty (ve Uye

ﬁ.ug t T E‘KT‘E N
Rap.M.ALI ERTURK Km- ,;.,,ﬁ;r‘uﬁdurf.-/
S/A




T.C
ANKARA BUYUKSEHIR BELEDIYE ENCUMENI

KARAR NO : 1200
KAYIT NO : 42985

Emlak Istimlak Dairesi Bagkanhiginin 12.10.2006 tarih ve 8441 sayili yazisi ve
Bagkanligin 11.10.2006 tarihli havalesi Enciimence incelenerek geregi diigtintilda.

ligili Daire Bagkanligin yukarnida tarih ve sayisi belirtilen yazisinda;

Ankara Bilylikgehir Belediye Meclisi'nin 17.02.2006 giin ve 483 sayil karari ile
Dikmen Vadisi 4-5.Etaplar Kentsel Dénlisim Konut ve Gevre Geligtirme Alani ilan
edilen proje alani iginde yapilan incelemede tapulu ve tapu tahsisli yapilaria birlikte
2981 sayili Imar Affi Miracaat siresinin bitiminden sonra kamu arazilerinin iggal
edilerek kagak gecekondularnin yapilmig oldugu tespit edilmistir. .

5393 Sayili Yasanin 73.maddesine gbre Biyliksehir- Belediyesi Kentsel
Dénlgim Proje Alani llan edilen Dikmen Vadisi 4. ve 5. Etaplar Konut ve Cevre
Gelistirme Proje Alani iginde her tOrld imar uygulamasi yapmak ve 75 sayili
Gecekondu Kanununda Belediyelere verilen yetkileri kullanmada 5216 sayili
Biiyliksehir Belediyesi Kanununun 7.maddesi ile Biyliksehir Belediyesinin gorev,
yetki ve sorumluluklar arasinda sayildigindan;

Uygulamasina Basladigimiz Dikmen Vadisi Kentsel Donligim Projesinin
hayata gegirilmesi igin proje alani iginde Y.Dikmen Mahallesi 29.Sokak No:5/1'de
bulunan Haci Ali SENOL'a ait gecekondunun kamuya (Belediyeye) ait 914 parsel
izerinde kagak yapildigi tespit edilmistir.Adi gecen gecekondunun 775 sayili yasa
hikimlerine gore yikim karan alinmasi igin yazimiz ve eklerinin Enclimen'e
havalesini arz ederim.Denilmektedir.

- KARAR-

Enciimence yapilan gérismede; Dikmen Vadisi Kentsel Déniisiim Projesinin
hayata gegirilmesi igin proje alani iginde Y.Dikmen Mahallesi 29.Sokak No:5/1'de
bulunan Haci Ali SENOL'a ait gecekondunun kamuya (Belediyeye) ait 914 parsel
izerinde kagak yapildigi tespit edildiginden, adi gegen gecekondunun 775 sayil
yasa hikUmlerine gére yikimina, geredi igin evrakin Emlak [stimlak Dairesi
Bagkanligina génderilmesine 12.10.2006 tarihinde oybirligi ile karar verildi.

Kadir Ramazan COSKUN  O.Faruk ERCIYES  Sefa ALTIOGLU Hasan UGAR  Neriman ERBAHGECI
Enciimen Bagkan V. l.s.n.B. I.Hukuk Ms. HID.B. Y.LK.D.B.
Genel Sekreter

Yusuf YALGINKAYA Yakup KURTOGLU  Ahmet CEYLAN  Bayram KUBASIK  Muhittin KARIK
Uye Oye Oye Oye . Uye

mMT”AY
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APPENDIX C

EXAMPLE OF DEMOLISHMENT NOTIFICATION OF
GREATER MUNICIPALITY OF ANKARA

T.G:
ANKARA BUYUKSEHIR BELEDIYE BASKANLIGI
EMLAK iSTIMLAK DAIRE BASKANLIGI
Kamulastirma Sube Midiirltigi

KISIM :M.06.ABB.0.15.01/2006/ L6©% ‘B%F 19../12./2006
KONU :Dikmen Vadisi 4.5.Etap
Kentsel Déniistim Prj.Hk.

Sn:Haci Ali SENOL
Y.Dikmen Mah.29.SokNo:5/1
CANKAYA/ANKARA

Cankaya ilcesi,Yukari Dikmen Mahallesi hudutian iginde bulunan Dikmen Vadisi
4.5.Etap Kentsel Donligim Alaninda kalan Y.Dikmen Mah.29.SokNo:5/1 de kayith
gecekondunuz 775 sayilll yasa hikUmlerine gére kagak yapi durumunda olmasi
nedeniyle,Belediyemiz Enclimen'inin 12/10/2008 giin ve 1200/4295 sayili karan uyarinca
yikilmasina karar verilmistir.

Bu nedenle yukanda belittilen mevkii de bulunan gecekondunuzu yazimizin
tarafiniza teblig edildigi tarihten itibaren 15(onbes) glin igerisinde bosaltmaniz,aksi

takdirde emniyet giigleri refakatinde bosaltilacag hususunu;
Bagkana. 19/

Genel Sekreter Yrd.

Bilgilerinize rica ederim.

Isl.Mem. 'E.SAZAK 13.&9.!2006&‘;‘
Por.Sor. :S.UNVER AF..4e /200
$b.Mud. :0.TOPRAK {.9../10/2006
Dai.Bsk. : M. PAMUKSUZ (% /40,2008
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APPENDIX D

DECISION OF ANKARA SIXTH ADMINISTRATIVE COURT,
DATED 28.05.2008 AND BASE NUMBERED 2007/986,
DECISION NUMBERED 2008/984

1 e

6.IDARE MAHKEMESI

ESAS NO:2007/986
KARAR NO : 2008/984

DAVACI : Hiiseyin Cetintag

VEKILI : Av. Muzaffer Yilmaz, Av. Senem: Yilmaz
iran Cad. No:21 Karum ls Merkezi

C Blok K:6 D:459 Kavakhdere /ANKARA

DAVALI : ANKARA BUYUKSEHIR BELEDIYE
BASKANLIGI - ANKARA

VEKILI : Av. Hasan Gaffaroglu / Ayni yerde

DAVANIN OZETI : Davaci,_Ankara ili Cankaya ilgesi Yukari Dikmen

Mahallesi 40. Sokak No: 8/B adresinde-bulunan gecekondusunun 775 sayil: Yasa
hiikiimlerine gore yikimina iligkin Ankara Bilyiiksehir Belediye Bagkanligi’nin 6.8.2007
giin ve 5646-9078 sayih iglemi ile anilan islemin dayanagi Ankara Biiyilksehir Belediye
Enciimeninin 22.6.2006 giin ve 735/2637 sayih kararimin iptalini istemektedir.

SAVUNMANIN OZETi _: 5393 sayill Yasanin 73. maddesi uyarinca Dikmen Vadisi
Kentsel Déniisiim Proje Alani ilan edildigi, davaciya ait gecekondunun proje alaninda
kaldigi ve tapusu olmadig1 bu nedenle imar affi kapsamina da girmedigi, islemin kamu
yaran gozetilerek tesis edildigi, islemin hukuka uygun oldugu ve davamin reddi
gercktigi savunulmus, ancak 3.12.2007 tarihinde mahkeme bagkanligina sunulan dilekge
ile yapilan aragtirmalarla davacinin tasinmazinin tapu tahsisli oldugunun tespit edildigi
ve 2981 sayili Kanun hitkiimleri uyarinca islem yapilacag belirtilmistir,

—.  TURK MILLETi ADINA

Karar veren Ankara 6. Idare Mahkemesi'nce durugma igin énceden belirlenen
28.05.2008 tarihi saat 09:30’da davac: vekili Av. Suzan Yiicel'in geldigi, davali idareyi
temsilen gelen olmadig: goriilerek agik olarak durusmaya baslandi. Gelen tarafa usuliine
gore soz verilip dinlendikten sonra durugmaya son verildi. Dava dosyas: incelenerek,
isin gerefi goriisiildii;

5216 sayili Bilyiiksehir Belediye Kanununun 7. maddesinin (c) bendinde,
“Kanunlarla bityiiksehir beledivesine verilmis gorev ve hizmetlerin gerektirdigi proje,
yapim, bakim ve onarim isleriyle ilgili her &lgekteki imar plinlarini, parselasyon
planlarini ve her tiirlii imar uygulamasini yapmak ve ruhsatlandirmak, 20.7.1966 tarihli
ve 775 sayili Gecekondu Kanununda belediyelere verilen yetkileri kullanmak.”
biiyiiksehir belediyelerinin gorev, yetki ve sorumluluklar: arasinda sayilmstir.

30.07.1966 tarih ve 12362 sayili Resmi Gazetede yayimlanarak yiriirlige giren
775 sayih Gecekondu Kanununun 2. maddesinde, gecekondu deyimi ile imar ve yapi
iglerini diizenleyen mevzuata ve genel hilkiimlere bagh kalinmaksizin, kendisine ait
olmayan arazi veya arsalar {izerinde, sahibinin nzas: alinmadan yapilan izinsiz yapilarin
kastedildigi, 18. maddesinde ise; “Bu Kanunun yiiriirlige giridgi tarihten sonra,
belediye simirlan iginde veya disinda. belediyelere, hazineye, ozel idarelere, katma
biitgeli idarelere ait arsa ve arazilerde veya Devletin hitkiim ve tasarrufu altinda bulunan
verlerde yapilan, daimi veya gegici bitiin izinsiz yapilar, inga sirasinda olsun veya iskan

1
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Titd

6.iDARE MAHKEMESI

ESAS NO:2007/986
KARAR NO : 2008/984

edilmig bulunsun hicbir karar alinmasina lizum kalmaksizin belediye veya Devict
zabitasi tarafindan derhal yiktirilir™ hitkmiine yer verilmistir.

Dava dosyasinn incelenmesinden; Ankara ili Cankaya ilgesi Dikmen Vadisi
Kentsel Projesi kapsaminda kalan davaciya ait gecekondunun kamu arazisi isgal
edilmel auretivle vamildizi ve tapusuz oldugundan bahisle Ankara Bilyiiksehir Belediye
Enciimeninin 22.6.2006 giin ve 735/2637 sayili karariyla 775 sayili Kanun hiikiimleri
uyarinca yikimina karar verildigi, anilan iglemin iptali istemiyle bakilan davanin agildig
anlagiimaktadir,

Dosyadaki bilgi ve belgelerin incelenmesinden, Ankara Bilylsehir Belediye
Bagkanhg tarafindan 3.12.2007 tarihinde Mahkeme Baskanliina sunulan difekeede,
davaciya ait yapinin tapu tahsisli olup olmadiginin tespit edilemedigi, ancak daha sonra
yapilan arastirmalarda tasinmazin tapu tahsisli oldugunun tespit edildigi,davaciya 2981
sayth Kanun hikiimlerine gore Belediye Meclis kararinda belirtilen uygulamalar
dogrultusunda iglem yapilacag hakkinda 25.9.2007 tarih ve 7151-11012 sayih yazi ile
bilgi verildigi, dava konusu tasinmazin antlasma saglanmadan yikilmasinin sézkonusu
olmadig belirtilmisgtir,

Bu durumda davaciun tagnmaz hakkinda tapu tahsis belgesi bulunmas:
nedeniyle 775 sayih Kanun’un uygulanmasinin hukuken miimkiin olmamasi nedeniyle
dava konusu iglemde hukuka uyarlik bulunmadig sonucuna varilmistir,

Agiklanan nedenlerle dava konusu islemi i agida dekimi yapilan
94,30-YTL yargilama gideri ile Avukatlk Asgari Ucret Tarifesi Uyarinca takdir olunan
450,00-YTL vekalet iicretinin davali idareden alinarak davaciya verilmesine, kararin
tebliginden itibaren 30 giin iginde Danistay’a temyiz yolu agik olmak tizere 28.05.2008
tarihinde oybirligiyle karar verildi.

BASKAN UYE UYE
ASUMAN YET HANIFE OZTAS BAYRAM ILHAN KARKA
26425 101147 101790

YARGILAMA GIDERLERI:
Bagvuru Harci :13,10-YTL
Karar Harci :13,10-YTL
Vekalet Harei : 2,20-YTL
YD. Harci :21,40-YTL
Posta Gideri :44,50-YTL
[ T

TOPLAM =94,30-YTL
RE 15/07/2008

RE 21/07/2008
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