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ABSTRACT

THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED GECEKONDU
POSSESSORS IN URBAN TRANSFORMATION IMPLEMENTATIONS
IN TURKEY

THE CASE OF ANKARA DIKMEN VALLEY 4th AND 5th PHASES
URBAN TRANSFORMATION AND DEVELOPMENT PROJECT

Karaguney, Fuat
Ms., Department of City and Regional Planning in Urban Desig
Supervisor : Assoc. Prof. Dr. Serap Kayasi

February 2009, 90 pages

With the emergence of urban transformation concept in 1980s, theptooic
eligibility has also started to be discussed as a new teffarkey. However, the
absence of a sustainable urban transformation law which defiresriteria of
eligibility of stakeholders has undoubtedly brought about violations and
disagreements between stakeholders. Especially the uieckrtifecekondu
possessors who are not determined as eligible stakeholdersdwvsubjected to
forced and arbitrary evictions. This study aims to clarifyptablem of eligibility

of uncertified gecekondu possessors in urban transformation and attempts
determine the criteria for the eligibility of this particuggoup. It argues that since
the claims of uncertified gecekondu possessors like right to aseboasing,
labor and possession have moral characters which do not depend uparttegal
they can not be criteria of eligibility. The legal propeotynership must be the
criteria of eligibility in urban transformation practices in tag. On the other
hand, this study urges that no matter living in a legal ogdlldhousing, the
vulnerable families who lack of basic economic security anddiun the project

area must be determined as eligible stakeholders.



In the first part of this master study, the problem of biligy was discussed from
theoretical perspective. In the second part, this problendisesssed in the case

of Dikmen Valley 4th and 5th phases Urban Transformation Project. The
knowledge obtained from the case can be useful for the local rgogats to

develop sustainable policies on this particular problem.

Key Words: Urban Transformation, Eligibility, Uertified gecekondu possessors,

Possession, Property Rights



Oz

TURK YE'DEK KENTSEL DONU UM UYGULAMALARINDAKI
BELGESZ GECEKONDU SAHPLERNN HAK SAHPLL
SORUNU

ANKARA D KMEN VAD S 4. VE 5. ETAP KENTSEL DONUUM VE
GEL M PROJESORNE

Karaguney, Fuat
Yuksek Lisans, ehir ve Bolge Planlama Bolumu, Kentsel Tasar m
Tez YoOneticisi : Dog. Dr. Serap Kayasu

ubat 2009, 90 sayfa

Turkiye'de 1980li y llardan itibaren kentsel dodiin kavram n n gelimesiyle
birlikte yeni bir terim olarak hak sahiplili kavram da tart Imaya balanm tr.
bulunmamas aktorler aras nda antazl klara ve gerilimlere neden olmaktad r.
Ozellikle belgesiz gecekondu sahipleri hak sahibi olamad ki#m évlerinden
zorla tahliyelere maruz kalmaktad r. Bu ¢ala belgesiz gecekondu sahiplerini
hak sahiplilii sorununu ag¢ kla kavuturmaya c¢alacak ve bu gruplarn hak
sahiplili i olma k staslar konusunda oneriler gelecektir. Bu tez calmas
belgesiz gecekondu sahiplerinin ortaya koyduklar “emek”,” ziligétlve
“bar nma hakk” gibi sdylemlerin herhangi bir yasal dayanalmayan ahlaki
sbylemler olduunu ve bu yuzden hak sahibi olabilmek igin bir kstas
olamayacan iddia etmektedir. Dier yandan icinde yad maulkin yasal
durumu her ne olursa olsun, temel ekonomik givencesi olmayan krlgan
gruplar n kentsel donum projelerinde hak sahibi yap Imas n n gerekli olaou

savunmaktad r.
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Bu tez ¢al mas n n birinci k sm nda hak sahipliikavram teorik bir ¢cergevede
ele al nm tr. Tezin ikinci k sm nda ise 6rneklem olarak secilen Ankailerign

sahiplerinin hak sahiplili sorunu tart Im tr. Alan ¢al mas nda elde edilen
bilgiler donudim uygulamalar n hayata geciren yerel ydnetimler igin ldere
politikalar n olu turulmas na alt k oluurabilir.

Anahtar Kelimeler  : Kentsel Doniim, Hak Sahiplilii, Belgesiz Gecekondu

Sahipleri, Zilyetlik, Mulkiyet Haklar
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CHAPTER 1

INTRODUCTION

1.1.  Approaching the Issue and Problem Definition

This master study attempts to clarify the problem of leligy of uncertified
gecekondu possessors in urban transformation practices in Turkeyeddun

why the study focuses this problem is that the Draft PlanmidgCevelopment

Bill for Urban transformation debated in the Grand Natioredeinbly of Turkey
since 2008etermines uncertified gecekondu possessors who prove that they built
their gecekondu before "12f November 2004 as eligible stakeholdésurther urban
transformation projects (Draft Planning and Dewelept Bill, article 6, 2008). This
study finds the problem of eligibility of uncertified gecekondu posssssarban

transformation worth to discuss because of three maiongas

First, it will help to understand the changing dwies in the property pattern of different
urban transformation districts. For instance, & fhand 29 phases of Dikmen Valley
Urban Transformation Project, which has been regbad a successful case, there were
roughly no uncertified gecekondu possessors. Alnadstthe gecekondu were
constructed in 1970s and have title deed certifiCEterefore, no violation like the right
to adequate housing emerged. However, with thantl §' phases of the Dikmen
Valley Project, struggle of uncertified gecekondu possessordet eligible
stakeholder has come to the agenda as a new fact in urbafotnaation and

needs to be clarified.

Second, taking into account the fact that most otitellings about which the further

urban transformation projects will be implementeel lagally unauthorized; this will

! Taking into account of urban transformation, diljiy means to have the legal adequateness to

claim a right on the new real estates construdtealigh the urban transformation project.
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lead to the practice of forced evictions of sevewtherable groups who live in these
unauthorized gecekondu. These forced evictionsresililt in violations of civil and

political rights such as the right to adequate imgughe right to the security of the
person, the right to non-interference with priveyily and home and the right to the

peaceful enjoyment of possessions.

Third, regarding uncertified gecekondu owners witove that they built their
gecekondu before $20f November 2004 as eligible inhabitants will Ease the
numbers of dwelling unit produced for eligible ibfiants in urban transformation
projects. This increase in the numbers of dwelling unit may infgrthe density of
district. Therefore, the quality of the living @mnment may decrease. This article can
be commented as a new version of “development deyhef this article added to the
law, it will trigger the gecekondu development ahds, it will be impossible to
implement urban transformation projects. Thereftire,urban sustainability, which is

the main concern of urban transformation, may aatdhieved.

1.2.  Formulation of Research Question

The main research question of this master stutlyaiswhat should be the criteria of
determining uncertified gecekondu possessors agbleli stakeholders in urban

transformation law? This question will be at theteeof the entire study.

1.3.  Main Hypothesis

The main hypothesis of this study is that since the claims oértuiied
gecekondu possessors like right to adequate housing, labor and possession hav
moral characters which do not depend upon legal acts, they caa ootdnia of
eligibility. The legal property ownership must be the critefialigibility in urban
transformation practices in the law. On the other hand, that ttemfiing in a
legal or illegal housing, the vulnerable families who lack ofid&tonomic

security and living in the project area must be determaisegligible stakeholders.
2



1.4. Formulation of Sub-Questions

To develop a new understanding to the concept of eligibility in rurba
transformation it was necessary to divide the main question ufitaqgestions.
The literatures which can be related to these sub iqunestvere reviewed and some
findings were obtained. Besides literature revieme of the answers of sub questions
came from the case study. The questions to be debated Iietla¢ure chapter
consist of two main parts. In first part the theories wracé in favor of the
eligibility of uncertified gecekondu possessors will be discudsad the counter
claims will be debated. The following sub questions will be @nsd in the

literature review.

Can the theory débor as the basis of private propertybe defended as the rational
basis of being an eligible stakeholder in urbamsfiamation practices?

Can thepossessioe defended as the rational basis of being aiblelstakeholder

in urban transformation practices?

Can the claims dfight to adequate housingbe defended as the rational basis of
being an eligible stakeholder in urban transforomgtiractices?

Today, howthe changing meaning of gecekondis perceived from different point
of views?

What is thechanging meaning of right to private propertyand its relations with
the expectations of eligible stakeholder ownetrslian transformation?

What are the critics d¢hbor theory?

1.5. Research Methodology

The problem of uncertified gecekondu possessors will be discussed petlifcs
case of Dikmen Valley™and %' phases of the Urban Transformation Project in
chapter three. Among different qualitative research designsnefiteods of “case
study” will be used to investigate and answer the researdtigueThe site based

field work investigated in the study is especiaeful for gaining an understanding of

3



the complexities of urban transformation implemigoa in Turkey since it reveals
perceptions of particular cultures to the probldneligibility in urban transformation.

The detailed explanation of the methodology wilhtede in the chapter of case study.

The qualitative interrogation methodology consists of two typest &ire covers
the press statements and in-depth interview with the stakebdldéh affected by
the project and decision makers. Second type is based on theajivensinalyses
of the formal documents. Thanks to the in-depth interviews, stormaal

documents were investigated. These documents consist of pressestis of
stakeholders, newspaper reports decisions of council and couriodeci$he

interviews will be practiced with 4 different interesbgps. These are:

Uncertified gecekondu possessors;
Greater Municipality of Ankara;
Competent Authorities of the consultant firm of fireject;

P 0w NP

Title and title deed owners.

Through the interviews, roughly %70 of the uncertified gecekondu [susses
refused the interviews because of uncontrolled fear. This inditia¢ it is much
more difficult to apply a research based on interview in a loeerne districts of

the city compared to apply in middle or high income districts.

Nevermore, the in-depth interviews with the lawyer of the difieel gecekondu
possessors living in the valley have provided sufficient infoonatibout the
problems, perceptions and expectation and legal combat of them moetigible
stakeholder. At this point it is necessary to merttiere that, although the responses
of stakeholders to the questions reflect their specificgpians rather than facts,
these interviews were useful in terms of understating the phemommegardless
of the perceptions of stakeholders. Furthermore, the intervaxesled how these
groups react to the concept of eligibility because of havingrirdtdon only from

hearsay about the practices of municipality.



On the other hand, most of the managing the project in Greateicidality of
Ankara refused the interviews except for competent authoritifseofonsultant
firm of the project. Therefore, most of the claimshade particular stakeholders
were gathered and combined from the press statements and afficiahents

related to the projects obtained form the municipality.

These interviews are generally informal conservations in winelrésearcher is
listener and participants are explainer in general. Afterinterviews with the
participants, the information’s gained through the interviews veegarated.
Those which are irrelevant to the research sub-questions wemnmatéd. The
relevant ones were broken into small segments which reflsictgle or a specific
thought about the perception of the concept of eligibility. Thizvided a mean

through which the experiences of participants were understood.

In this context, the relevant information gained through the intesviexas
classified according to the social and legal position of inteetiswTlhen, some
sub-findings were obtained from them. Finally these sub-findingse we-

analyzed to answer main the research question.

1.6.  Scope of the Study

The scope of this thesis study covers the evatuafiarban transformation concept in
Turkey from 1980s till 2000s. This is the periodwhich capitalist countries sought
deregulation and former socialist countries sougbte market participation, and the
relationship between government intervention arel mharket economy was re-
examined. According to the dominant explanatiomrbfin transformation within this

context, urban transformation is the revitalizateomd improvement of the socially,
physically and economically disabled districts akestain urban metropolitan area with
the collaboration of public and private sectorsstiiractical applications were from the
Western European countries. Particularly landstheast industrial functions due to the

decentralization of industry to the city skirts.irsE urban transformation projects

5



(flagship projects) were implemented in differentdpean Countries. For instance, The
Symphony Palace and Cultural Center in Birmingh@ihe Canary Wharf in London
Docklands and The Waterstad in Rotterdam are ontgghem.

On the other hand, the literature review is limitethe investigation of the eligibility of
uncertified gecekondu possessors in urban tranafmmpractices in Turkey. The

investigations targeting other groups are excluded.

1.7. The Objectives of the Study

The study aims reader to gain a new insight toptiablem of eligibility in urban

transformation practices. It attempts to discovaume of the claims of uncertified
gecekondu possessors to be an eligible stakefolddran transformation practices. It
is hoped that this study will provide a means throwhich the reader can judge the

effectiveness of urban transformation policies urk€y concerning the problem of
eligibility.



CHAPTER 2

LITERATURE REVIEW

2.1. The Concept of Urban Transformation

Depending on the different urbanization culture arighn problems of the countries,
definition and perception of urban transformationeept of countries may change. For
instance, in Turkey, commonly accepted definitidhudoan transformation is the
redevelopment in gecekondu districts. However esthere are no gecekondu areas in
many European countries; their definition of transiation does not include gecekondu
problem as in the case of Turkey. According to Oswm urban transformation is a
solution of urban problems (Donnison, 1993). Ondttier hand, Roberts defines urban
transformation as an integrated vision and aaiibith leads to resolution of urban
problems and which seeks to bring about a lastitihe economic, physical, social and
environmental condition of an area (Roberts, 20086). According to Robert, urban

transformation has five main aims:

It provides a relation between the social problantsphysical conditions;

It meets the need of change in the physical patfehe city;

Depending on the quality of life, it introduces approach through which
economic success can be achieved;

It defines the strategies that suggest the efficise of urban space and thus
prevent the urban sprawl;

Finally it reshapes the urban policies.

Couch and Fraser urge that urban transformatice iegeneration of a lost urban
economical activity or a redevelopment of a damasgmill function. It is to create
social inclusion where there is social exclusiois to re- provide the ecological balance
and urban environmental quality where they arg(@stich & Fraser, 2003: 17).



In conclusion, an objective definition of urbamstrmation covers all the interventions
that lead to transform the city in terms of soghlysical and economical relations. This
indicates that there is no an absolute definitfamrioan transformation. On the contrary,

its definition changes according to the historaitext of urbanization.

2.2. A New Model Instead of Upgraded Implementatioflansto Transform

the City: Recent Urban Transformation Experiences in Turlkey

As a common characteristic of a developing counaitpier than strategic intervention,
historical evaluation of urban transformation irrkish planning system has evolved
according to the contextual and practical expeeeme Turkey. Unfortunately, due to
political abuse; the political decisions considgnimban space have brought about the
gecekondu development more than half of which anenental and used as investments

instrument rather than as shelter for many peapleiikey since 1960s.

First of all, it should be known that the “gecekontbvelopment” in Turkey has always
been a subject of the debates of political pantieSurkey. From the early republic
period until today, many politicians have used figblem as a tool for their political
objectives. Partial solutions were produced tagémekondu problem with a pragmatic
perspective. The preparation and approval of upgraded implenmt@ntgplans through
the Amnesty Law on Settlement Develoghmemhbered 2981 legislated in 1985 by the
Turgut Ozal cabinet is a dramatic example of thason. It can be commented that this
law triggered the illegal gecekondu developmentalincities in Turkey. As the
government supported and comforted the gecekonoig amd more gecekondu have
occurred. Particularly in 1980s, some gecekondpepties were given a chance to turn
into legal assets so that new buildings were aartstil instead of gecekondu. Small
informal building makers acquired these propetiesn the gecekondu residents in
exchange with a share from the new building to destructed. With this strategy,
people living in gecekondu were provided with ety improved life standards.

However, this policy could not create the urbartyurio sum up, this big political



failure considering the urbanization policies h&sted today’s unsafe, unqualified and

unhealthy urban conditions in our towns.

The urban transformation implementations in Turdsyally deal with the gecekondu
problem. Until 1990s, the most important legisktivol for the transformation of cities
at the single apartment level has been the preparahd approval of upgraded
implementation plans through the Amnesty Law otié3aént Development numbered:
2981. However, the articles in this law considdy ¢ime physical dimension of urban
transformation. It brings solutions just at thegknplot level taking into account the
property problems in gecekondu areas. This pafigioach makes the transformation
of the whole gecekondu district very difficult. Vihsome of the plots were transformed
into legal forms others could not. Therefore, thance of creating a qualified urban

environment and social services became very difficu

Since the early 1980s, a new urban transformatiohtas come to the agenda to
improve the quality of problematic urban distrid¢tislike the solutions proposed in the
law numbered 2981, this new model of urban transition includes some new
planning tools such as participation and collalmmabf public and private sectors. In
literature, 1st and"2Phases Dikmen Valley Project is considered th@dirst example
of participatory planning. In the further sectiahge history of this project will be

evaluated in detail.

Although this new approach introduces new condeptise urban transformation most
of the implemented cases in Turkey are criticizethb experts of urban transformation,
non governmental organizations such as chambesitygblanners and architects and
universities. Among the criticized case impleméorat the most popular ones are those

realized in Ankara. The most important criticstzased on the following arguments:

Those urban transformations produces partial- pagignsolutions to the
problems they are not managed with a compreheapm®ach which includes
long term solutions, so they are not sustainable.

Social dimension of urban transformation is noisttered
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They do not consider the public interest; on thatregy, it serves as a way of
getting income for the local authorities and défarinterest groups, Therefore

the main objective of urban transformation caneatthieved.

The implementation process of these new instrumenigan transformation projects
have many different aspects compared to the pedases. Main differences are about
the legal bases, participation models. Undoubtesiiyne of these differences are
necessary and helpful for the elimination of thebjf@ms caused by the bureaucratic
operations and thus acceleration of the transf@ampatocess. On the other hand, some
issues are uncertain. For instance, the absermengirehensive legal instruments for
urban transformation implementations leads to conflicts amonereiiff parties.

In addition to this, the problem of eligibility is open theglite.

2.3.  Legal Basis of Urban Transformation Implementtions in Turkey

Taking into account the legal differences, it iseed that this model of urban
transformation is not practiced according to TurkiRgeconstruction Law numbered
3194. On the contrary, recent urban transformatiajects have been implemented
where the law of Turkish Reconstruction is insigfit to solve the problems. There are
three basic laws which are legal bases of thesa uransformation projects in Turkey.

These are:

Law on the Restoration, Preservation, Conservatiamtaining and Utilization
of Worn Out Historical and Cultural Immovable AssEb. 5366

Law On Municipalities Assets No. 5393

Law On Greater City Assets No. 5216

the law of North Ankara Entrance Urban transforamatiProject Assets No.
5104
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The law No 5366 is a framework consists of 9 agithat gives authorization to the
Municipalities of initiating urban transformatiorofects. According to theé%article of

law:

“The renovation projects and their implementation regions identified as
renovation areas, which have been prepared or cssioned by the special
provincial administration and municipality shall bedertaken by the respective
special provincial administrations and municipaBtior be implemented upon
being commissioned to public institutions and orgations or real and legal
persons. In these areas, a joint implementatioh Wie Housing Development
Administration shall be possible, while the implertaion may also be delegated
to the Housing Development Administration.”

Secondly, according to the¥article of Law on Municipalities Assets No. 5393:

“The municipality may adopt urbanization and depeh@nt projects in order to re-

construct and restore the ruined parts of the titgreate housing areas, industrial
and commercial zones, technology parks and soalitfes; to take measures

against the earthquake risk or to protect the figgtband cultural structure of the

city. The areas to be subject to urbanization aedeldpment projects shall be
announced under the decision of the absolute nyjoiithe entire members of the

Municipal Council.” (Municipality Law, Article: 73)

Thirdly, according to the™7article of law on Greater City:

“Greater Municipalities can act with the powers fesred upon by Articles 69 and
73 (Amended Phrases: 5335 - 21.4.2005 / ArticleA28¢le 2) of the Municipal
Law.”

Finally, the law of North Ankara Entrance Urbamgf@rmation Project is a specific
example of partial solutions to the urban problarmvever, it is a matter of fact that
different parts of cities have different problems aeed different solutions both legally
and physically. From this perspective this law bana successful case. On the other
hand, since the development plans of cities apaped through a hierarchical discipline
these kinds of partial solutions may include sorisksrfrom the comprehensive

perspective of urban planning.

In conclusion, it seems that although certain lasxge made it possible to initiate urban

transformation projects in Turkey, the absence ststainable and effective urban

transformation law which defines the criteria afibllity has undoubtedly brought

about the violations and disagreements betweestakeholders. Nevermore, the studies
11



on the preparation of an urban transformation lantaining a standard approach
applicable to all urban areas have continued #iakt two years. The recent “Draft
Planning and Development Bill” prepared in JuneB20Me final form of urban the bill
has not yet been enacted. Although there are many tr#stees to be discussed in
this bill, the main focus of this study is about the criterigigibility defined in this
bill. The 2 paragraph of the"6article in the Draft Planning and Development Bill
reveals that the uncertified gecekondu possessheos pwove that they built their
gecekondu before Tdf November 2004 will be determined as right heid@he main

focus of this master thesis is to discus thislarfiom different point of views.

2.4. The Problem of Eligibility of Local People in Urban Transformation

With the emergence of urban transformation concept in 1980s, ametheterm
has also started to be discussed in Turkey. The issue of dlgilil urban
transformation project became a critical problem. Howetles, absence of a
sustainable and effective urban transformation \elaich defines the criteria of
eligibility has undoubtedly brought about the \iiolas and disagreements between the
stakeholders.

At this point it is necessary to clarify the meaning of tegtbility”. Taking
urban transformation account, eligibility means to have the Egdpduateness to
claim a right on the new real estates constructed through thedeurban

transformation project.

2.5. The Eligibility of Uncertified Gecekondu Possessors in Uran
Transformation

The increase in the popularity of urban transformation raikedptotest and
critics against it as well. There have been many groups afgjethie urban

transformation policies from different points of views; but thestmotable one

12



comes from the uncertified gecekondu possessors. In this gotitexisection
aims to clarify the problem of eligibility of uncertifiedegekondu possessors in
urban transformation. Because, it is the organized protestsesé tuncertified
gecekondu possessors in the media that lead the non governmeméaatiazs
(chambers of professions, universities) to criticize thbamrtransformation

practices in Turkey.

As a method, first fo all, the claims which are in favomuatertified gecekondu
possessors to be an eligible stakeholder will be debateer #t the counter

arguments against their eligibility will be focused.

2.5.1. Claims in Favor of Uncertified Gecekondu Possessoslie an Eligible
Stakeholder in Urban Transformation

The demands of uncertified gecekondu possessors to be an eligibeleosdak in
urban transformation have some justifiable bases. Thesasctain be combined
around three main concepts. These are:

1. labor,
2. possession

3. Right to adequate housing.

This section will discuss whether they can be accepted asititiga to be eligible
stakeholder. Accordingly, first, the individuédbor to construct the gecekondu
becomes the rational basis of possession, thapassgssiotrecomes the rational basis
of right to adequate housing; and finatight to adequate housingbecomes the
rational basis of to be an eligible stakeholderuiban transformation practices.
Therefore, in this section, all these claims wéllditempted to clarify whether they can
be rational basis to be an eligible stakeholdethimuncertified gecekondu possessors

in urban transformation or not.

13



The individual spends a labor te construet his gecekondu

labor of individuals to construct the gecekondu becomes the
rational basis of possession

\

This possession becomes the rational basis of
right to adequate housing

\

This right to adequate housing as the rational basis of
being a right holder in urban transformation practices.

Figure 1 The Flow Chart of Claims of Uncertified Gecekondws&essors to be An Eligible
Stakeholder of Urban Transformation

2.5.1.1. Labor as the Rational Basis of Eligibility ofJncertified gecekondu

possessors in Urban Transformation

This section will try to investigate whether thedaof uncertified gecekondu possessors
to build their dwellings can be a rational basidbéoan eligible stakeholder in urban

transformation practices or not.

According to Locke, although the resources on émhere for everyone one can claim
to right to a property if he obtained it with hisvio effort because he has a
unguestionable right to his own effort (Locke, 1988).In other words, “every man has
private property in the production of his own lal®imilar to Locke, Nozick also argues
that some certain historical and social conditiprexiuce a right to property (Dan,
2007:84).Contrary to the central distribution, #wial distribution of justice make it
necessary to have a historical knowledge abouitisiharical conditions of goods that a
man still possesses (Nozick, 1974:52). When fioet & mixed to the land, not only he
can claim to right for his effort but also for thesource (Aysel, 2007:86).

14



In this context, at first appearance, the theorjabbr developed by Locke seems to
support to claims of uncertified gecekondu possedsobe an eligible stakeholder in

urban transformation.

25.1.2. Possession as the Rational Basis of Eligipiliof Uncertified

Gecekondu Possessors in Urban Transformation

In addition to labor, thelaim of uncertified gecekondu possessors to be eligible
stakeholder also arises from “possession” of their dwellings ibarur
transformation practices. Therefore, it is necessarywéstigate whether a possession

can be a rational basis for housing right or not.

Turkey, unlike the Ottoman Empire that accepted the posseasithe basis of
property, adopted the absolute property ownership which is the baRisnudn
law system. According to the 683rd article civic law of Tyrkehile absolute
ownership is regarded as the basis of legal property rightspdbsession is
defined as the actual domination on the property in the 973rd asfiche law.
Many decisions of the Council of State in Turkey indicate that oshne is a
more valuable and worth of protection compared to posseséorayasa
Mahkemesi Kararlar Dergisi, E.1994/77: 178hese decisions indicate that the
possession is not regarded as a right to property but a physical domiieghat

is important is that possession is necessary to enhance thleosder and it does
not require owning the property. On the contrary, ownership is conguateol
on physical objects (Gunay, 1999:35). Buckland and Mcnair focus oledhé
aspects of ownership. Whereas property is roughly legal ownexigpession is
roughly the actual enjoyment (Buckland and Mcnair, 1952:62). Similaml
Encyclopedia Americana, property, in its broadest sense, ibiagyhat may be
possessed or become the subject of ownership. In its legalxopteperty
emphasis the rights of “ownership” (Encyclopedia Americana, 19T8).
illustrate, the dwellers of gecekondu do not own the house and land lsespos

them. Gilnay argues that the efforts in the last decade tozkegelauthorized
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buildings (gecekondu) in Turkey aim at converting possession into owmershi
(Gunay, 1999:35).

Possession should not be confused with a temporary arrest on a beoa niust
be a continuous relation between the possessor and possessed gobe aase t
of gecekondu. Furthermore, possession must be witnbgdbé third parties. There
must be an edict to possess a good. A man cantiat ppssessors of a drug put on his
pocket unknowingly. Someone who claims to possesg gain the good through his
own effort. For instance a man who has fisheddgdial possessor of fishes. However,
this judgment cannot be generalized because,dtamice, a man who found prehistoric
Greek monument which is highly valuable for humastohy must consign it to the

state. In other words, possession does not reguiming the property legally.

Conclusion and Sub findings

In conclusion, The Constitutional Law of Turkish @rblic does not regard the
possession as a right to property but a physicalr@dion. In such condition, the claims
of uncertified gecekondu possessors based on passesbe an eligible stakeholder in
urban transformation project become an unjustdiaithim because it was valid in the
period of Ottoman Empire. However, this may leadnany violations of uncertified

gecekondu possessors in further urban transformatiactices especially in Ankara
where the possession is a strong and organizédtinst

In spite of this, the International laws are somes in contradiction with the national
laws. For instance, a decision of The Europeant@diiuman Rights about a case is
remarkable in terms of understanding the appro&atoart to the meaning of the

concepts of “property” and “property rights”. Theud finds the possession of an
uncertified gecekondu possessor as a right to fiyope
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2513 Who has to be an eligible stakeholder the Forthcoming Urban
Transformation Law in Turkey? The Decision of Eurgpean Court of Human
Rights: Oner Y Id z Case

The case originated in an application against tyeuBlic of Turkey lodged with the
Court under Article 34 of the Convention for theotBction of Human Rights and
Fundamental Freedoms (the Convention) by two Thrkigtionals, Mr Ahmet Nuri
C nar and Mr Maallah Onery Id z, on 18 January 1999. Relying oticks 2, 8 and 13
of the Convention and on Article 1 of Protocol Npthe applicants submitted that the
national authorities were responsible for the deafttheir close relatives and for the
demolishment of their property as a result of ahanet explosion on 28 April 1993 at
the municipal rubbish tip in Umraniye, Istanbul.eyhfurther complained that the
administrative proceedings conducted in their chad not complied with the

requirements of fairness and promptness set foAiticle 6 -1 of the Convention.

What is remarkable is the approach of court tarteaning of the concepts of “property”
and “property rights”. The 124th paragraphs ofdiwert reports give some clues about
this approach. According to this paragraph, “theirCeeiterates that the concept of
“possessions” has an autonomous meaning which isnied to ownership of physical
goods and is independent from the formal clastitan domestic law: the issue that
needs to be examined is whether the circumstaitbe oase, considered as a whole,
may be regarded as having conferred on the applitiento a substantive interest
protected by that provision. Accordingly, as wallgysical goods, certain rights and
interests constituting assets may also be regaadegproperty rights”, and thus as

“possessions” for the purposes of this provisiqgairggraph: 124)

The Chamber considered the fact that the applie@hibccupied land belonging to the
Treasury for approximately five years could notfeoron him a right that could be
regarded as a “possession”. However, it considéradthe applicant had been the
owner of the structure and fixtures and fittingshef dwelling he had built and of all the
household and personal effects which might have ineg notwithstanding the fact that

the building had been erected in breach of the law.
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The Court considers that the applicant’s propsetaterest in his dwelling was of a
sufficient nature and sufficiently recognized tostiiute a substantive interest and hence
a “possession” within the meaning of the rule @ogvn in the first sentence of Article 1
of Protocol No. 1, which provision is therefore lag@ble to this aspect of the complaint
(Paragraph: 129).

The court finds possession as a right to propertigis case. This approach of the court
is critical since it may become a precedent ofrageeekondu possessors in the future
urban transformation projects. This possibilityoalsdicates that the meaning of the
concept of property rights in the forthcoming urlb@msformation law has to be dealt
with a broader sense. However, on the other haadlgcision of the court may lead to a
paradox. For instance, this decision may becomecegent for an application claming
that like gecekondu, the unauthorized villas outyxconstructions must be handled

according to the first sentence of Article 1.

2514, The Claims of “Right to Adequate Housirig of Uncertified
Gecekondu Possessors as the Rational Basis of Eligipil in  Urban

Transformation

There are many claims but above all the right tgadte housing is the most debated
argument of uncertified gecekondu possessors @nbeligible stakeholder in urban
transformation. This section will try to clarify wtier this claim is acceptable or not.
Before analyzing the claims, it is necessary to develepktiowledge on the

concept of right to adequate housing.

25.1.4.1. The Concept of Right of Adequate Housing

Housing is an indispensable part of ensuring hudigmity. First of all, it provides the
physical needs for the security and protection fitre bad weather conditions;

secondly, it fulfills the psychological needs faivacy and personal space of people.
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Finally, a house is a place where the importaniakoelationships are forged and
nurtured. The Committee on Economic, Social antu@llRights (CESCR), which is a
body of independent experts that monitors impleatient of the International Covenant
by its States parties, underlines of a seriouaatbfs that must be satisfied to consider a
shelter as adequate or not. These factors areedeifinthe section of the right to
adequate housing (CESCR, paragraph 8).

Legal security of tenureTenure takes a variety of forms, including re(pablic and
private) accommodation, cooperative housing, leasser-occupation, emergency
housing and informal settlements, including ocdopatof land or property.
Notwithstanding the type of tenure, all personsukhpossess a degree of security of
tenure which guarantees legal protection againsedoeviction, harassment and other
threats. States parties should consequently takedate measures aimed at conferring
legal security of tenure upon those persons andeholds currently lacking such

protection, in genuine consultation with affectederspns and groups

Availability of services, materials, facilities aimdrastructure:An adequate house must

contain certain facilities essential for healtltusigy, comfort and nutrition.

Affordability: Personal or household financial costs associaitbdhausing should be
at such a level that the attainment and satisfaatio other basic needs are not
threatened or compromised. Steps should be tak&talbys parties to ensure that the
percentage of housing-related costs is, in genssaimensurate with income levels.
States parties should establish housing subsioighdse unable to obtain affordable
housing, as well as forms and levels of housingnfve which adequately reflect
housing needs. In accordance with the principlaffadrdability, tenants should be
protected by appropriate means against unreasoretitléevels or rent increases. In
societies where natural materials constitute thef slhurces of building materials for
housing, steps should be taken by States partiemdore the availability of such

materials.

Habitability: Adequate housing must be habitable, in termsayfiging the inhabitants
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with adequate space and protecting them from caldhp, heat, rain, wind or other
threats to health, structural hazards, and diseastors. The physical safety of
occupants must be guaranteed as well. The Comreitteeurages States parties to
comprehensively apply the Health Principles of Huys prepared by WHO which

view housing as the environmental factor most etiy associated with conditions for
disease in epidemiological analyses; i.e. inadeqaatl deficient housing and living

conditions are invariably associated with higherrtatity and morbidity rates;

Accessibility: Adequate housing must be accessible to thoselednttb it.
Disadvantaged groups must be accorded full andisabte access to adequate housing
resources. Thus, such disadvantaged groups addtmy,echildren, the physically
disabled, the terminally ill, HIV-positive individls, persons with persistent medical
problems, the mentally ill, victims of natural dit&rs, people living in disaster-prone
areas and other groups should be ensured some adgyeority consideration in the
housing sphere. Both housing law and policy shtaktd fully into account the special
housing needs of these groups. Within many Staitiep increasing access to land by
landless or impoverished segments of the societyldlconstitute a central policy goal.
Discernible governmental obligations need to besldged aiming to substantiate the
right of all to a secure place to live in peace digdity, including access to land as an

entitlement;

Location: Adequate housing must be in a location which alescess to employment
options, health-care services, schools, child-canters and other social facilities. This
is true both in large cities and in rural areasresiee temporal and financial costs of
getting to and from the place of work can placesssive demands upon the budgets of
poor households. Similarly, housing should neitieerbuilt on polluted sites nor in
immediate proximity to pollution sources that theeathe right to health of the

inhabitants;

Cultural adequacyThe way housing is constructed, the building neseused and the
policies supporting these must appropriately entiigleexpression of cultural identity

and diversity of housing. Activities geared towaddselopment or modernization in
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the housing sphere should ensure that the cultimnsions of housing are not
sacrificed, and that, inter alia, modern technollgiacilities, as appropriate are also
ensured.

25.1.4.2. Philosophical Basis of Right to Adequate Housing

Some scientists stress on the difference betwesitivpoand negative rights. The
classification of rights ago6sitive and negativas based on the relation of rights with
the duties. According to the general agreemeatthiing upon which a right is claimed
loads a duty to the other side then this is callesitive right. Positive living right
would require helping to a man who otherwise wdl. dOn the contrary, the negative
rights do not load a duty to the other side Ridispeech, property rights and freedom of
faith are categorized as Negative rights. Soc@alritg rights like education, health are
defined as positive rights. According to libertasigpositive rights exist only as long as a

contract is signed no them. On the contrary, nagétihts do not need such a contract.

As far as thdwousing rightsare concernedhese findings indicate that housing right is
classified as the positive right and it loads saluiies to the state to fulfill of this right
such as improvement of housing conditions, creatfoaquity of opportunity in the
process of housing supply. In other words, the dfithe state is to increase the supply
of locally affordable, safe housing. However, treme some criticisms to the distinction
of rights as positive or negative. Jan Narvesgmpfessor of philosophy, also criticizes
the distinction between positive and negative sigimd finds it meaningless. He clarifies
his argument with the example of right to sheldhile some define right to shelter as a
negative right, some can define it as positivetrigiarveson, 2008). Whereas the
defenders of negative rights may claim that pebale a right to shelter but no one has
duty to enforce that right; the defenders of pasitight may claim just the opposite
(Narveson: 2008). In addition, he says that thestipres “what one has a right to do”
and “who will enforce it (if anybody will)” are sapate issues According to him, if a
right is negative there should not be an enforcéneedo it. He refuses the approach

that suggests the enforcement of a duty for a wegaght.
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Finally, Henry refuses this distinction and affirthat since the protection of negative
rights sometimes requires positive actions intgetiley cannot be treated as negative at

all and therefore may need a contract (Henry, 1398)6:

On the other hand, in philosophy of law, rights are ifiledsisbasic and non — basic
rights according to their degree of priority. AccordirmgHenry, basic rights are those
that cannot be sacrificed in favor of non- bagjbts (Henry, 1996:15). It may be wrong
to perceive the relation of “Basic and Non — baigjbts” in a hierarchical way. To
illustrate, one may has the basic rights but catfi@ohon basic ones. The enjoyment of
the basic right does not imply the enjoyment of basic rights. But the opposite is true:

the enjoyment of all non- basic rights is strickpended on the existence of basic rights

According to this explanatioijousing Rightsare classified as basic rights. Right to
have a minimal economic security” such as adedquaising, clothing, food, minimal

preventive public health care, and a livable ungpedl environment cannot be sacrificed
in favor of any non- basic rights. Henry stressethe necessities of guaranteeing those
basic rights through constitutional contracts amangements that define the duties. He
argues that guaranteeing basic rights is a pretmonaf enjoyment of all other non

basic rights. Unless the basic rights are leggiigranteed, the enjoyment of any other

right cannot be realized in real world (Henry, 1286

2.5.1.4.3. Legal Basis of Right to Adequate Housing

In the previous title, the vitality of housing wagntioned and found that unless legally
guaranteed the enjoyment of right to adequate mgusinnot be realized in real world
(Henry, 1996:16).This part will stress on the ledamhension of housing. Right to

adequate housing is recognized in different cowsraam conventions but above all the
Universal Declaration of Human Rights is maybentfwst important one. The 12th and

25th paragraphs of the Declaration reveal a brglanation of housing right:
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Article 12: No one shall be subjected to arbitrary interfeeendth his privacy,
family, home or correspondence, or to attacks upignhonour and reputation.
Everyone has the right to the protection of the kgainst such interference or
attacks

Article 25: Everyone has the right to a standard of livingoa¢e for the health
and well-being of himself and of his family, inclagd food, clothing, and housing
and medical care and necessary social servicesthendght to security in the
event of unemployment, sickness, disability, widoath, old age or other lack of
livelihood in circumstances beyond his control.

Second, International Covenant on Economic Son@iCultural Rights internationally
declares the universality of housing rights as.watording to the 1 article of the
Covenant:
Article 11: "The States parties to the present Covenant rem®dghe right of
everyone to an adequate standard of living for &lffier herself] and his [or her]
family, including adequate food, clothing and haogsiand to the continuous
improvement of living conditions. The States partidll take appropriate steps to

ensure the realization of this right, recognizing this effect the essential
importance of international co- operation basedrea consent.”

The more than 140 Governments, included Turkeychwiave voluntarily bound
themselves to promote and protect the rights emedain the covenant are required
under articles 16 and 17 to submit reports "omtieasures which they have adopted
and the progress made in achieving the observantie aights recognized” in the
Covenant (UNDP, Human development report, 20006835-BN states that who
complying with the norms established under the Gantare obligated to give reports
about the situation in their countries within oraryof ratifying the treaty, and thereafter
once every five years (UNDP, Human development rtef@®00: 35). States are
required to answer 26 specific questions on housggs under a series of guidelines
developed by the Committee on Economic, Socialartliral Rights to assist. Some of

the questions are listed below.

The number of persons currently classified asdivim ‘illegal’ settlements or

housing;
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The number of persons evicted within the last frears and the number of
persons currently lacking legal protection agaansitrary eviction or any other

kind of eviction;

The number of persons whose housing expensesare aby government-set
limit of affordability, based upon ability to pay a@s a ratio of income.

The number of persons on waiting lists for obt@naccommodation, the

average length of waiting tune and measures takdedrease such lists as well
as to assist those on such lists m finding tempt@using.

The number of persons in different types of housémgire by social or public

housing; private rental sector, owner-occupidieggal’ sector; and others.

Third, United Nations -HABITAT organization devetop lot of global programmes
with countries from all over the world about humsettiements. Housing right
programme is one of them. The programme attem@isdist national states and other

stakeholders to ensure the full awareness ofgheto adequate housing.

"We reaffirm our commitment to the full and proge® realization of the right to
adequate housing, as provided for in internationatruments.” The Istanbul
Declaration (para.8) and the Habitat Agenda ([293.

Finally, according to the studies of the United ibiat, close to half of the world
countries have indeed enshrined the right to adedoeusing in their respective
constitutions (UNDP Human development report 2008udthg Rights, 2000:6).
Following are example of articles from Some Nasdfbnstitutions which prove that

they recognize the housing rights:

Nicaraguans have the right to decent, comfortablg safe housing
that guarantees familial privacy. The State shalhpte the fulfillment
of this right.(art. 64, Nicaragua)

Everyone shall have the right for himself and fimily to a dwelling
of adequate size satisfying standards of hygien@ @mfort and
preserving personal and family privacy, (art. 65@9rtugal)

Each person has the right to housing. No one mayarbérarily

deprived of housing. (Art. 40(1), Russia Federation
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The state shall take measures to meet the needusirty within the

framework of a plan which takes into account tharahteristics of

cities and environmental conditions and supportaraanity housing

projects. Constitution of Turkish Republic (art.5Right to Housing)

Table 1 Countries with the Constitution containing refereno the Housing Rights, Review of

International and National Legal Instruments, Repbio: 1, UN 2002 P: 37

Afghanistan Equatorial Guinea Paraguay
Argentina Estonia Pern
Armema Ethiopia Philippines
Austria Fij1 Poland
Bahrain Finland Portugal
Bangladesh Germany Republic of Korea
Belgium Guatemala Russian Federation
Bolivia Guyana Saint Lucia
Bosnia and Herzegovina Hait1 Sao Tome and Principe
Brazil Honduras Seychelles
Burkina Faso Hungary Slovakia
Cambodia Iran (Islamic Republic of)  Slovenia
China Jordan South Africa
Colombia Kyrgyzstan Spain
Costa Rica Mali Sri Lanka
Cuba Mexico Suriname
Democratic People’s Namibia Sweden

Republic of Korea Nepal Switzerland
Democratic Republic of Netherlands Turkey

the Congo Nicaragua Ukraine
Dominica Nigeria Uruguay
Dominican Republic Pakistan Venezuela
Ecuador Panama Viet Nam

El Salvador

Papua New Guinea

The adoption of these national laws of one distnabr another — that have a bearing
upon the satisfaction of the core elements of hgusights — are treated under
international law as a key element of the progvesgealisation dimensions of the
housing rights. Without exception, every governnteag explicitly recognized to one
degree or another human rights dimensions of atetaasing. However, in spite of
the declaration of housing rights in internatiomadl national laws, housing supply has
always been a crisis in the nations living a ttamseconomy like Turkey. The statistics
evidently indicate that the declarations do notapuige the protection of housing rights
in practice. According to the statistics conductsd the United Nations Human

Settlement Program, in the third millennium, thenber of people living in inadequate
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housing conditions around the world is about 1llbivi An estimated 100 million of
them are homeless (UN, A major commitment of theitadbAgenda, 2001). Available
data suggest that increasing proportions are wamerhildren. Most of the tenants do
not have housing security and live in informal esugparticularly in developing
countries. But the national governments claimttiegt lack of capacity and resources to
eliminate the unsatisfied housing conditions anglément the necessary housing
programs. To sum up, the right to adequate housegjes a dilemma regarding the

housing provision of states.

Figure 2 Rio de Janeiro: Favela Rochina is the largestrusham in South America
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Figure 3 Inadequate housing in Zimbabwe

Figure 4 Housing in informal settlements, Kibera, Nairot#riga
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The studies conducted by the United Nations HumettleBent Program indicate
another dramatic fact about the need for adequatsiriy around the world. According
to the statistics, the annual need for housingbaruareas of developing countries alone
is estimated at around 35 million units during 220Q0 (UN, A major commitment of
the Habitat Agenda, 2001). This means that it ises®ary to built nearly 95.000
dwelling unit per day in order to improve housiranditions to acceptable levels in

developing countries (UN, A major commitment of Hebitat Agenda: 2001).

Figure 5 Informal housing in Dikmen Valley, Ankara,

In conclusion, the scale of housing deprivation and housing-related hightn r
violations throughout all corners of the world clearly raise dows to the
sufficiency or effectiveness of legislative strategiesvards ensuring the
enjoyment of the right to adequate housing by all sectors in angtysoc
Consequently, it is sometimes claimed that policy-based or ligostaategic
approaches to the global housing crisis can provide for more efewlutions.
This implies that the pursuit of appropriate legal arrangentenggcure the full
enjoyment of housing rights will be invariably futile. In the thesse scenario, it
is argued, it will at best protect those with adequate hou&ing,t will do

desperately little for those without (UN, Housing right Legislat34)
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25.1.4.4. Are States Obliged to Build Homes for Evyone?

The articles, programmes and declarations abowgifguights do not mean that the
state is responsible for meeting the housing needatn member. For instance, the final
report of the Special Rapporteur of the Sub-Comamssf UN in 1995 provides
guidance into how the right to adequate housingldhme approached by firmly stating
that this right should not be taken to imply:

That the State is required to build housing foreghgre population;
That housing is to be provided free of charge ey $ttate to all who
request it;

That the State must necessarily fulfill all aspecfs this right
immediately upon assuming duties to do so;

That the State should exclusively entrust eitteglitor the unregulated
market to ensuring this right to all; or

That this right will manifest itself in precisele same manner in all
circumstances and locations (UN, Housing rightdiagion, 2002: 17).

However, the state is responsible for the creatiaquity of opportunity in the process
of housing supply. In other words, the duty of #tate is to increase the supply of
locally affordable, safe housing, including througncouraging and promoting
affordable home ownership and increasing the supipsffordable rental, communal,

cooperative and other housing through partnership®ng public, private and

community initiatives. At the same time state ispmnsible for undertaking the all
measures for the legislative recognition of housigigt (UN, Housing right legislation,

2002: 17)

Conclusion and Sub findings

The statistics conducted by UN simply indicate that national atetnational

declarations do not guarantee the protection o§ihguights as far as a specific is

concerned. Since the principles of applicability of protection of hgusghts in
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practice are not clearly defined in these national laws théans that the
administration is obligated to find house to every individual in thpetciéic

project.

There may be several reasons of this fact but adbvhe difference between a moral
right and a legal right explains the conflict byiefLegal rights depend upon the
existence of laws enacted by a government. Legal rights arghly, what the

law says they are, at least insofar as the law is egdorThey gain their force
mainly through legislation or decree by a legally authorized atghdvloral

rights do not depend upon governments. They are defended by appeal to mora
principles or they are themselves moral principles. Maggits may seem to be
eternal and unchanging, while legal rights obviously change wbeergments

alter laws. In this context, the universal human rights aralnights. Although

some of them cannot be adopted in reality some can (Feinberg, 2002).

Al in all, it can be concluded that a demand for a right andgal leght are
different things. Property rights are not rights on which aiteelaim like right

to adequate housing but the rights which are recognized legaligm. They are
the rights recognized by an authority, i.e. the state. Ondhtary, the right to
adequate housing declared in universal human rights has moraltehaBacause
of all these reasons, although the claim of rightdegaate housing of uncertified
gecekondu possessors is recognized in differestinemis and conventions and laws, it

cannot be a rational basis to be an eligible sta#tehin urban transformation practices.

2.5.2. Claims Against:

Up to now, the rational claims in favor of uncertified gecekondu gsssss
(labor, right to adequate housing, and possession) to be an eligikédatder in
urban transformation were discussed. These claims seemeasgnable at first.
However, when analyzing the counter arguments in a broader s®nse

perspective, these rational bases become insufficient to sugpatis title, the
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eligibility of uncertified gecekondu possessors in urban transfomatill be

debated with reference to three different perspectiveseTde:

1. Changing meaning of gecekondu fact.
2. Critics of labor theory
3. Changing meaning of a right to property

2.5.2.1. Changing Meaning of Gecekondu

In Turkey, through the literature written on the fact of gecekontny aspects
of it have been stressed. While some dealt with itsalkaimension, others
focused on its property relations. On the other hand, some regaeted design
problem. Among them the studies of Prof. Dr Tarenyap | on gecekondu are
very notable because unlike other, she attempted to develop aetitedor
framework and it helps to understand the changing meaning of geceflaahdin
her study, she classified the development of gecekondu into 4timaiperiods.
First one is the years between 1945 and 1950. This is thedpetien mass
migrations started to the big cities from villages. Thiosmigrants had built their
gecekondu on public lands to survive in the city and worked in margiosil The
second period covers 1950 and 1960. This period the gecekondu family gained
non marginal economical statues. In other word, they changedjadbsi into
marginal jobs. Political negotiating power of gecekondu familkesd
dramatically increased in the city during this period. Thedtperiod is between
1960 and 1970 during when the consumer functions of gecekondu family
developed. Thanks to the increasing political power of gecekondusgossevho
invaded the publicly owned lands, many infrastructural investmernts made in
gecekondu districts. The final period covers 1970 and 1980s. Thigrisical
period because in 1985, the preparation and approval of upgraded impliéonent
plans through the Amnesty Law on Settlement Development” numia&ed
legislated by the Turgut Ozal cabinet. This law meant titirigige the gecekondu.

With this law, the gecekondu possessors have started todigbtdin a title deed
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for their illegal dwellings. Small informal building makersqaired these
properties from the gecekondu residents in exchange with a febarehe new
building to be constructed. Many gecekondu possessors derived huge amounts of
revenues because of this legitimization. Therefore, gecekbadome a trade
sector rather then a shelter. The studies of press achfe@nder enyap |

reveals the perception of changing meaning of gecekondu from diffeoent of

citizens, especially in Istanbul.

The life has changed...

When | look at Avclar, | can not see any presumptof innocence. What
happened, who sold and who bought, to how much Mone

Today, at first appearance, my feeling about theekendu is not a “presumption
of innocence”

On the contrary, | have feelings, once | felt gecekondu owners, for municipal
police. They try to defend themselves from thecktiaof gecekondu possessors
(N, O, Benim gecekondular mirindi... Sabah, April 2005)

In conclusion, this short explanation of the changing meaning okgede fact
makes it necessary to review the rational claims of tifiedr gecekondu
possessors in a broader sense to determine the strategiesngegdigibility of

them in urban transformation practices.

2.5.2.2. Critics of Labor Theory

Locke claims that every man has private properthiénproduce of his own labor. This
theory has been criticized from different perspestbut above all the critics of Jeremy
Waldron is remarkable concerning eligibility of ertified gecekondu possessors in
urban transformation practices in Turkey. The nodjjection of Waldron to the theory

is that when the effort is added or transformetthéomatter (concrete property) for the
first time, it is lost as the years went by (Jereri§83:40). He declares that it is
impossible for the people to accept the principleroperty which bases on labor, if this

will cause their poverty.
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2523 Changing Meaning of Right to Property

Besides Waldron, some authors stress on the clgamgianing of a right to property in
the last decade to criticize the theory of labothesbasis of private property and to
indicate that the theory has lost its function.sTfact is especially important to
understand the expectations of gecekondu possefsaons urban transformation

projects. According to Gunay, private property lgamed a total private absolute
character. In the 21st century land became a cortynal it became to be perceived

as a right to its revenue.

Production of a private space on privately owned la not as important as the revenue
gained from that property. This means that priyatgerty is a private right to its
revenue emerging from ownership. Gunay definesctiégging perception of private

property as the “Consolidation of private spacdin@y, 1999).

In addition to Gunay, Jacobs gives some clues dmwutprivate property is perceived
in the society, particularly in American societyttire 21st century and about the future

of private property:

In the first decade of 21st century the nationestiself will become even
more irrelevant. As this happens, the -centralandr based private
property as an important social institution wilkctiee

Private property issues will rise in importancet they will be related to
the intellectual property, not land-based privaiepprty.

Social conflict over private property will increase

A shift from a focus on land for its value (its walto us as a directly
productive resource) to land for its exchange v&loer purchase of
property specifically focused on how it will appise in value as an
economic investment). To put differently, privateoperty became a
marketable commodity (Jacobs, 2004:139-174).
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Figure 6 Houston: Private property becomes a commodity oiclmtihe owner gets revenue

Sub findings from the Critics

In conclusion, based on the findings from thesdicsri determining uncertified
gecekondu possessors as eligible stakeholder an urbnsformation seems to cause
many unfair revenues of illegal groups. The casdyswill indicate that the main

concern of gecekondu possessors is to own a tatd @sm the project in any way.
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CHAPTER 3

CASE STUDY

THE PROBLEM OF ELIGIBILITY OF UNCERTIFIED
GECEKONDU POSSESSORS IN THE CASE OF ANKARA
DIKMEN VALLEY 4 ™ AND 5" PHASES URBAN

TRANSFORMATION AND DEVELOPMENT PROJECT

3.1.  History of First Gecekondu Development in th&/alley

Ankara is one of the cities where the topography dlavays affected the physical
development. Ankara consists of Cubuk, Dikmenrahor and Hatip cay Valleys.
These valleys start from the outskirts of the aitg end at the city center. They create
both opportunities and threats for the developrofitie city. For instance, Ankara faces
air pollution problems frequently since it was fdad in a cavity. According to Tekeli,

if the valleys are used as the green areas, theyamiribute to the solution of air
pollution of the city via creating wind circulati®nAt the same time through this policy

the inner parts of the city which lack of greeraar@ill be forested.

Dikmen Valley covers about a land of 250 hectaresough the urbanization process of
the valley which was constituted by the Dikmen astie there have always been
infrastructural problems. Among these problems, thest notable one is the
environmental pollution caused by the drainage egadh addition, the geological
problems also lead to the land slips. The soutbarinof the valley usually faces flood
threat. The implementation of the Dikmen Valleyjgcts was developed not only to
eliminate the inadequate housing conditions ofirthabitants by moving them to the
suitable sites but also to prevent the naturakttissacaused by the geomorphology of

the valley.

The valley, where illegal housing has been presiece 1950s, is one of the most

central districts of Ankara Formation of the geceko started from an 800 meter
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distance from the National Assembly Palace, spagaidnd the valley up through the
Or-An district, a 5 kilometer zone.

Figure 7 Inadequate living conditions in the Dikmen Valley

3.2.  Earlier Planning Decisions for Dikmen Valley

The greenery policy of Dikmen Valley has lastedrfrearly republic period till 2000s.
First planning decision for the valley was givertiiiy master plan of Jansen. In this plan
valley was planned as a green corridor of the ityconstruction was permitted within
the valley. This planning decision was also vatidhie next city plans. Both in the
master plan of Yucel and Uybadin prepared in 197 Ankara Master Plan of 1990
which was prepared in the 1970s, Dikmen Valley Grea Project is decided for the
valley (Muhurdaroglu, 2005:101). In the Naz m ptinAnkara prepared in 1982 the

surrounding of the city has been plan as green Tedt valleys were planned as the
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recreational areas. Similarly, “Botanik Park” arBeyymenler Park” Dikmen Valley
were also planned as a recreational corridor ofafmKMuhtrdaroglu, 2005: 102).
However, this plan did not propose solutions fer ittedequate housing conditions of
inhabitants. In addition, valley was planned asg@rridor in the 2015 Structural Plan
of Ankara which was prepared in 1985. However, Withapproval of the ‘Green Area
Project’ in 1986, the protests of the gecekondideass living in the valley began. The
planning decisions were not realistic because dlseydid not propose solutions for the
housing problems of gecekondu residents. Finaélypitoject was cancelled since the
court recognized the claim of the residents (Deye@003:160). In conclusion, many
plans had been prepared for the valley; howevebneownas realistic and implemented.
Both the population of the city and unauthorizeddig supply were increasing in the
late 1980s the period during which the mayor ofa@eMunicipality of Ankara was
Mehmet Alt nsoy.

3.3.  Dikmen Valley £'and 2" Phases Urban Transformation and Development

Project

First realistic rehabilitation attempts for the Dién Valley had taken a start in late
1980s with the election of Murat Karayalg n as niyor of Greater Municipality of
Ankara. In 1986, as the mayor of Ankara MetropolXdunicipality, Murat Karayalg n
has taken an initial step in the first urban tramstion project of Turkey focusing on
the socio-economical levels and expectations ofdhielents living in the valley. The
Dikmen Valley Projects had been planned as fivgestéDikmen Valley Housing and
Environmental Development Project Feasibility Rgpb®91). Two stages have been
realized until 2008 and the third stage had be@steeted. In the last stage of the
project, certain advancements are taken and ngsiavith the occupiers are still

continuing.
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In order to manage the project cooperation betwten Chairmanship of the
Development Department of the Metropolitan Munilifipand a municipal company
called Metropol mar Inc. Co. was founded (Muhirdaroglu, 2005:1@2hong the

objectives of the company there were variousrufbactions in the valley such as
housing, commerce and recreation. According tagpert of the project, the main aim

was.

“To enable the disrupted ecological balance todieip again”, to create a cultural
and recreational corridor to serve the whole @ity to solve the housing problem
of present squatter owner inhabitants of the vallesough a participatory
rehabilitation model” (Muhurdaroglu, 2005: 102)

3.3.1 Eligibility of Gecekondu Possessors in the inen Valley the ' and 2*

Phases Urban Transformation Project

It is a fact that compared to the further urbandfi@mation implementations in Ankara
“Dikmen Valley 'and 2 Phases Urban Transformation Projects” were reblidth a
more participatory way. For this particular reasaithough the most of the people
living in the valley were against the project a beginning later they have profoundly
wanted to be a part of the project and voluntgsisticipated the project, turn down their
own gecekondu and acquired the dwelling units vedeior them with the completion
of the site. The participatory meetings have béfecte on the change of the attitude
of residents. Besides this, the social democraesabf the Municipality may have been
a factor for the embracement of the project byréis&lents. This urban transformation
project was also implemented in collaboration whitia non governmental organizations
and universities and Cankaya Municipality. Muratdalc n who was the mayor of
Ankara Greater Municipality has assigned speaatstthe key positions like master
planning units of the municipality and in Metropahar Inc. Co. many academics
contributed to the project in different aspect. TH&000- scaled master plans and the
1/1000-scaled application development plans wexggped in the collaboration with the
Cankaya Municipality.
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However, it was not discussed enough why this grdjad such a success. This study
claims that this was because of the absence oftifiedegecekondu possessors in the
valley. Almost all the gecekondu were constructed1970s and have title deed
certificate. All the debates regarding eligibiliyere about the title deed owners and
legal land owners. According to the reports of @rellunicipality, %45.5 of the valley
consists of private property and the rest beloagsublic authorities (Dikmen Valley
Housing and Environmental Development Project BéiilsReport, 1991). Since there
was no uncertified gecekondu possessor in theyvatteviolation like the right to
adequate housing emerged as in the case of laisegph It is mainly this absence of
uncertified gecekondu possessors that caused #g@emoe of a public sense abut the
project’s success in terms of participation. Gadhntrary of debates of eligibility of
uncertified gecekondu possessors in the later phmediscussions were just about the
eligibility of land owners. At the beginning of thmoject the land owners were not
allowed to be an eligible stakeholder. The reasasmtey minimize the number of eligible
stakeholders. If the land owners were allowed tarbeligible stakeholder, the number
of houses to be produced in the valley would irsgedhis would prevent the
transformation of valley in the way of protectitgmatural character (Devecigil, 2003).
Against such a policy, about %80 of the legal lamthers brought suit to increase the
prices of the land against the Greater MunicipaliBevecigil, 2003).Therefore
Municipality was obligated to pay high expropriatigrices. This decreased the
feasibility of the project. However, the opiniorfssome experts about the project are

very interesting, For instance, Omer Kiral arghes t

“Determining the land owners as eligible stakehrddmeans to make a trade...
We ignored this speculative dimension of the pitgjec
(Devecigil: 2003).

On the other, hand the interviews with the tectgicaups, reveal another fact:

“Determining the uncertified gecekondu possesssraligible stakeholders means
to punish the legal property owners”
(Devecigil: 2003).
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3.4.  Dikmen Valley &' and 5" Phases Urban Transformation and Development

Project

Dikmen Valley 4 and %' Phases Urban Transformation and Development Brojec
which was declared as urban transformation arélago§greater Municipality of Ankara

in 2006, is the final step of Dikmen Valley Progecthe transformation area is about
176 ha in size and there are approximately 400Cekgecu in the district
(http:/mww.ankara.bel.tr). As the city expande#trden Valley has become one of the

central zones where the land prices increased ticaltya

Figure 9 Dikmen Valley 4th and 5th Phases Urban Transfaonand Development Projeatea
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Figure 10 Dikmen Valley 4' and §' Phases Urban Transformation and Development Rrajea
aerial photo

According to report of this project, it was prephwth a new planning perspective.
That is to say, it formulates the finance and degdilon models which are vital for the
realization of plan decisions were reformulatednwitnovative methods (Dikmen
Projesi Ac klama Raporu, 2006: 1). All eligible lstholders are evaluated in an
egalitarian and fair way in this project. Main aitiees of the project are:

To form a green corridor which reaches to the cépter and protects the
ecological values of the city;

To create recreational, cultural, commercial arwibscenters which will serve
to citizens;
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With “participatory and self financing methods siapply high quality residents
supported by the developed infrastructural systnitnhabitants who have
right to property”;

In order to preserve public resources, to developeld sufficient urban
transformation model by inducing the Public privagetnerships in this big

scale urban transformation project.

The conceptual project had been developed by aanUrkansformation Company, the

consultant firm, with the advices of certain acaideams who have experience in urban
transformation. The final project will also contain international garden zone where
diplomatically recognized nations would have a ckato be represented with their
ethnical gardening habits, thus, function as d mgresentative. They would also be
given an opportunity to apply their own ethnicabmes in chosen areas. Finally, there
will be a monorail system which will not only covitre whole project site, but also

complete a link to the downtown area so that aat@action site would be provided to

the people of Ankara.
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Figure 11 Dikmen Valley 4th and 5th Phases Urban Transftomand Development Project
Proposed Urban Design and landscape project
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3.4.1. Eligibiity in the Dikmen Valley the 4" and 5" Phases Urban

Transformation Project

On the contrary of 1st and 2nd phases, the latesgshof Dikmen Valley Urban
Transformation Projects have many new dimensiotexins of its stakeholder map. It
is obvious that there are many dimensions but ablb#ee following two are the most

remarkable ones to clarify and justify the transiation process.

First of all, unlike in the case of 1st and 2ndgaisawith the 4th and 5th phases of the
Dikmen Valley Project, struggle of uncertified demedu possessors for being an

eligible stakeholder has came to the agenda as faokin urban transformation.

Second, the policies of Greater Municipality to fiweblem of participation in urban
transformation become to change. In other wordslewh the period of Murat
Karayal¢ n participatory planning was on the ageimdthe period of Melih Gokgek, a
counter policy to participation is adopted. Accogdto Devecigil, the case of Dikmen
Valley Urban Transformation Projects indicates thaturban sustainability seems to be
aim of technical groups of municipalities rathearthan aim which is known and
accepted by the local inhabitants (Devecigil, 20@8) instance, the interviews

conducted with the planning department of Greatamiblpality of Ankara indicate that

“After 2003 the Municipality does not consider tiparticipation of eligible
stakeholders to the decision making process ascassary policy because the
eligible stakeholders do not hesitate to collal®raith the municipality after
showing the success of 1st and 2nd phases” (Daket3).

In the previous section, it was mentioned that lewvders were not allowed to be an
eligible stakeholder in the earlier phases to maemthe number of eligible
stakeholders. But this caused about %80 of théleghowners brought suit to increase
the prices of the land against the Greater MurigipéDevecigil, 2003). Therefore
municipality was obligated to pay high expropriatiprices. This decreased the
feasibility of the project. To increase the feditjoof the 3%, 4" and 8' phases, Greater
Municipality of Ankara has decided to make the lamchers an eligible stakeholder.
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However, this increased the spatial densitieseofiditiey. The densities in th&, 3" and
5" phases increased from 1,26 to 2,00 and from &,255 respectively.

Table 2 The Effects of Number of Eligible Stakeholders e Spatial Development, Planning
Department of Greater Municipality, 2003

THE EFFECTS OF NUMBER OF ELIGIBLE STAKEHOLDERS ON

THE SPATIAL DEVELOPMENT
Numbers of planned Numbers of planned
Area dwelling population(citizen/ha)
Phase 1994 2000 1994 2000 1994 2000
3 21,2 28,6 663 1039 125 145
4 and 5 67,7 176 1503 4200 89 95

According to the statistics conducted by the Grédtenicipality of Ankara, about %80

of the land in the project area belongs to pubficperty (Emlak stimlak Daire

Ba kanl

Faaliyet Raporu, 2007).

Table 3Property Ownership in Dikmen Valley 4th And 5th Bés

PROPERTY OWNERSHIP IN DIKMEN VALLEY 4 ™ AND 5™
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PHASES
Number Owner m2 hectare %

1 Public Domain 247,541 24,75 3
2 Municipality Of Cankaya 6,477 0,64 1))
3 Ankara University 3,373 0,37
4 Governorship Of Ankara 6,347 0,63 5
5 Greater Municipality of Ankara 791,667 79,16 58,4
6 Private Ownership 299,784 29,97 1

Total 1355,189 135,52 100J0



In the project area, which contains about 4000 gecekondu, the owremnshjpis
and the appraisal of the immovable assets had dmepleted. Thus, theHbusing
Provision Progrartifor the people of the Dikmen Valley was deternditg the council
of Greater Municipality of Ankara in 17th of Febrgan 2006. The criterion of the
determination of the eligible stakeholders is thivage “property ownership”.

Accordingly those who;

have a title deed on the planned plots

have a title deed on the unplanned land (Cadastiaérty)

have a title deed certificate (this group is detesch as an eligible stakeholder
according to the preparation and approval of umggtachplementation plans

through the Amnesty Law on Settlement Developmanibered 2981) Those

who prove that he built his gecekondu on the lahasbelong to government
before 10th of October 1985 are determined adkigtakeholders as long as
they pay 2000 YTL to the administration.

have a title deed according to the Gecekondu Lawbeved 775 (those who

pay property tax regularly and those who do not @@y estate within the

boundaries of city of Ankara)

are determined as eligible stakeholders (Greataidipality of Ankara council decision
numbered 483).2 According to the housing provisiong@am, there will be
approximately eight thousand units on the site a/ltiee apartments will have a size
varying 100, 120, 150, 175, 200 and 225 squarer rimesizes (Greater Municipality of

Ankara council decision, article 1b, 2006).

Have a title deed on the planned plots

Gross 120 m2 dwelling unit for each 240 m2 plot;
Gross 150 m2 dwelling unit for each 300m2 plot;
Gross 175 m2 dwelling unit for each 350 m2 plot;
Gross 200 m2 dwelling unit for each 400 m2 plot;
Gross 225 m2 dwelling unit for each 450 m2 plot;

Have a title deed on the unplanned land (Cadastral property)

2 please see Appendix A for the whole content ofixgision
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Gross 120 m2 dwelling unit for each 400 m2 plot;
Gross 150 m2 dwelling unit for each 500m2 plot;
Gross 175 m2 dwelling unit for each 583 m2 plot;
Gross 200 m2 dwelling unit for each 666 m2 plot;
Gross 225 m2 dwelling unit for each 750 m2 plot;

On the other hand, about 1100 eligible stakeholdetsrding to the preparation and
approval of upgraded implementation plans throlghAmnesty Law on Settlement
Development numbered 2981 will be taken to the ihgusrogram. As long as they
accept the Housing Contract prepared by the Mulityghey will have the right to a
100m2 dwelling unit for their each 400 m2 plot (&ez Municipality of Ankara council
decision, article 2a.2b, 2006).

Table 4Housing Provision in Dikmen Valley 4th And 5th Bea Urban Transformation Project,
(Greater Municipality of Ankara Council Decision ted 17.02.2006, Numbered 483)

HOUSING PROVISION IN DIKMEN VALLEY 4 ™and 5" PHASES URBAN
TRANSFORMATION PROJECT

100 | 120| 150 175| 200 225 Total (m)

Number of Houses to be

constructed
1038 | 197 54 15 15 15 1329

1322 gecekondu have been demolished till iofhe number of houses to be
demolished is 346 (Emlalstimlak Daire Bekanl Faaliyet Raporu, Ankara, 2007).
On the other hand, council decisions reveal thauiteds70 of the inhabitants have made
an agreement with the municipality. The rest, ab@®@@ owners, majority of whom
consists of uncertified gecekondu possessors,ifaveade any agreements and protest
the project. The number of legal eligible stakebiddhat made agreements is 1123 and

they constitute %67 of total agreed inhabitants.

3 Please see Appendix C for Example of Demolishriverification of Greater Municipality of
Ankara
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Table 5 Agreements on the Housing Provision in Dikmen &alth And 5th Phases Urban
Transformation Project, (Ankara Bulyighir Belediyesi, Emlakstimlak Daire Bakanl Faaliyet
Raporu, 2007)

AGREEMENTS ON THE HOUSING PROVISION IN DIKMEN VALLE Y 4" and 5"
PHASES URBAN TRANSFORMATION PROJECT

Agreed | % | Not Agreed| % Total(people)
have a title deed on the planned
plots 73 50 72 50 145
have a title deed certificate 1050 95 50 5 1100
uncertified 505 46 596 54 1101
wrecked sale 40 0 40
Total 1668 70 718 30 2386

3.5. Interview Analysis on the Problem of Eligibilty in Urban Transformation

The unstructured interviews are very useful as liteythe people choose their own way
of expressing their thought. When they express sbkms as much as possible they
give some clues about the other expectations fharptoject and perceptions of the
right to adequate housing concept. The interviewsevpeacticed with 4 different

interest groups. These are:

Uncertified gecekondu possessors,
Greater Municipality of Ankara ,

Competent Authorities of the consultant firm of tireject,

A wd P

Title and title deed owners.

3.5.1. Perception of Uncertified Gecekondu Possessabout the Problem of
Eligibility

The uncertified gecekondu possessors (about 600eignn the valley have formed an
association to justify their claims to right to gdate housing against the decision of
Greater Municipality. They insist on being an &ligi stakeholder in the project. The

association, called as the office of right to adéginousing, is very important in terms
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of the solidarity between the inhabitants againstforced evictions of municipality.
They even established a web page to catch attesftianger population. They call the
Greater Municipality of Ankara to the full and pregsive realization of their right to
adequate housing and fulfill this right by imprayithe conditions. The most notable

argument to justify their claims is maybe decldngthe picketer of the group as:

“As in the case of other similar gecekondu districny politicians did not take
into consideration us. In general we were percei@eda problem of illegality.
During these years we all solved our problems by aun ways. Through the
development process of the district, our populatbecame to increases and this
caught the attention of politicians whose main aas to pull our votes. Their
policies were to legitimize us. They gave streagnher to our houses. Although it
was limited, some infrastructures were providedut Both the water and
electricity taxes were collected by administratidns

Figure 12 Press statements by uncertified gecekondu possesso

The uncertified gecekondu possessors living in Dikmen Valley prajeas is
classified according to use of their gecekondu. The followinge tatdicates
theses different groups.
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Table 6 The uncertified gecekondu possessors living in RiRralley project according to use of
their gecekondu

Those living in their uncertified gecekondu
Those rent out their uncertified gecekondu
Those living as tenant in uncertified gecekondu
Those having an uncertified gecekondu but do not use it.

Through the interviews, most of the uncertified gecekondu possestkmad¢he
interviews because of uncontrolled fear. This indicates th& much more
difficult to apply a research based on interview in a low- incadisticts of the
city compared to apply in middle or high income districts. Neweem
approximately 22 interviews were conducted with different unésdtfecekondu

poSssessors.

The perception of an uncertified gecekondu possessor iskedigain terms of
indicating his approaches to initiation of the pobj He says that:
“Our valley, the name of where was not known uffi®0s, has been a central

district after 1990s. Therefore many constructi@vedopers started to deal with
the valley to make an investment.” (NDikmen Valley, 2009)

Similarly, another owner claims that:

“However, the political, economical and social ches in any public sphere, from
educations to health, gradually started to shovelfitshrough this urban
transformation project. These policies do not gwy priority to the human factor
but look for to increase the capital accumulationdapital owners.” (F., Dikmen
Valley, 2009)

The office of right to adequate housing has bgaaae where the inhabitants frequently
come together to resist on forced evictions inrgarized way. In order to justify their
valid claims and to show the determinateness, nmees statements. One of the
inhabitants interviewed at the office stresseshenunreality and inapplicability of the
alternatives proposed by the Municipality. To thesiion ¥Why don’t you accept the
conditions suggested in the Contrédt® urges that:
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“We, as the inhabitants of Dikmen Valley, took thginions of lawyers and other
experts. We declare that the uncertified gecekopdssessors the majority of
whom are the disadvantaged and vulnerable groupk wdemporary jobs or get
minimum wage. The rest survive the helps of theiatives. The conditions
suggested to us are not realistic and applicalie. Municipality suggests some
housing plots in Daukent district in consideration of the payment 60@0 YTL.
We are not able to pay 16.000 YTL.” (S.S, Dikmenl&ig 2009)

The unstructured interviews indicate that the urfgentgecekondu possessors do not

trust of the press statements of the Municipabityu the project. One says:

We have constructed these gecekondu with our owrfortgf
(www.dikmenvadisi.org, press statements)

“To initiate the project, the municipality of Ankamwants us to abandon our homes
in which we have been living for many years. Irstbontext, no matter we have a
titte deed or not, we are forced to sign an officantract which was prepared only

by the municipality and leave the valley within&d. (F., Dikmen Valley, 2009)

“We have been living in the valley for years but@aling to the housing program
prepared by municipality we are not determinedraslaible stakeholder. We are
illegal groups.” (F., Dikmen Valley, 2009)

Similarly, some other uncertified gecekondu possessors indi@tmconsistency
between the promises of Municipality and the dewispecified in the council decisions

of municipality.

“The principle of compromise in urban transformatioractices is mentioned by
politicians. However, in practice, this principlednmes a mean of dictating of
previously taken decisions by the municipality thagh using the public authority
or force. We think that this is obviously in comtigtion with the principle of
public interest declared in the Constitutional lagwww.dikmenvadisi.org, press
statements)

We are not to develop urban transformation progectiong as it is in favor of
public interest. (A.D, Dikmen Valley, 2008)

We want to live in a livable locally affordable asafe environment, not more. We
want to a platform through which we can defend loousing rights; we want to
believe in the fairness of the project.

(www.dikmenvadisi.org, press statements)

“The forced evictions will lead to trigger many g&icproblems. Therefore the
practice urban transformation will not be a solatio the social problems in the
future as the advocators and of urban transformatiaim unless they are
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implemented through right based policies insteadalofolute property based.”
(www.dikmenvadisi.org, press statements)

Figure 13: Forced eviction in Dikmen Valley (Milliyet, Kizilkgun, F. 2007)

During the in dept interview, when askeDd' you believe that you are legally an
eligible stakeholder?Their answers to the question are remarkable. Aleaware of

being illegal, however, they claim to right to adatg housing:

Yes. We have a right to adequate housing. Thisiidenal rights and defined in
the law. We know that the court decision in ourdiagto not legitimate our homes.
However, as we declared from the beginning of theum transformation process,
we are not in favor of the gecekondu developmenivéler, in our cities where
the unemployment rates are high and poverty iseaging, we believe in the
solutions of gecekondu problem with participatorethods and right based
policies that consider the right to adequate hausifwww.dikmenvadisi.org,
press statements)

Some interviews are important because they inditzdé the practices of urban
transformation cannot find permanent solutiongyf@ekondu problem but postpone the
problem to other districts. The following is an exade:

“According to the housing right program, 250 YTLent subsidies will be

provided for eligible stakeholders who compromisadd transferred their

properties to the municipality during the constiaet period of new housing

blocks. The annual- increase in the rent will béedwined by the municipal

committee. However, those who signed the contractbise of fear or bust and
abandoned their houses face with economic probl&imsy cannot even pay the
rents of houses they moved. There are many inhdbita this conditions and

returned to the valley or another gecekondu distfibere are even inhabitants
who are forced to prevent their children to go¢bo®l because of fear of forced
evictions. “(www.dikmenvadisi.org, press statemgnts
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Taking into consideration the policies to protdw housing rights in practice, they

propose some alternatives that must be taken byuheipality:

Our right to adequate housing must be guaranteeprantice and the forced
evictions must be prevented. We demand that thokeerable groups who live in
possessed their illegal gecekondu should be detednas eligible stakeholders
and given social dwellings in the district. Thetrsabsidies must be increased and
given also to the illegal groups. The repaymentthefleases must be started after
the delivery of dwellings. We must be informed atitne exact date of submission
of the dwellings and the contract must be signedkuthe supervision of a public
notary.” (T. , Dikmen Valley, 2008).

3.5.2. Court Decisions on the Project

The violations arising from forced evictions of ariified gecekondu possessors have
slowed down the process of transformation of Dikrivatley. For this reason, the
process was moved the juridical platform. Accordmthe announcement in the name
of inhabitants in Dikmen Valley; the forced evicoof about 200 gecekondu were
postponed due to the decisions of Ankara Admiriiggr&ourts. With the help of these
decisions a reasonable protest has emerged tortter fevictions by the inhabitants
(http:/mww.dikmenvadisi.org).

In this section the court decisions about the emggprocess of the Dikmen Valley 4th
and 5th Phases Urban Transformation and DevelopRmeject will be mentioned.
According to Ender Buyukgulha, the lawyer of uriied gecekondu possessors, there
are two kinds of law suits. While the AdministratiCourts deal with procedure of the
implementation of the project, the Criminal CounfsFirst Instance deal with the
personality rights. The evaluation of court dedsiavill focus on the decisions of

Administrative Courts rather than Criminal Courts.

The law suits in the Administrative Courts conefdivo different cases. Some of them
are litigated for the cancellation of the wholej@gtband some of them are partial law
suits which are litigated against the notificati@isGreater Municipality of Ankara.

Followings are the examples of decisions of Adriiaiise Courts about the law suits
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which were litigated against the notifications dod the nullification of the whole
project.

Decisions of Administrative Courts about the law sits which were litigated against

the notifications and for the nullification of the whole project

Approximately 300 inhabitants in the valley hauweydited against the demolishment
notifications of Greater Municipality of Ankara (@umive reports of the Office of Right
to Adequate Housing). About 25 of them have tidedlor title deed certificate and the
rest are inhabitants who live in uncertified geceko Out of 25 law suits which are
litigated against the notifications of Greater Mupality of Ankara by the right holders;
Administrative Courts passed a judgment for théntifiain two suits. On the other
hand, out of 280 law suits Administrative Courtsgaal a judgment for the defendant in
about 40 suits. Then the inhabitants filed an dfeayize bavurmak) to the Council
of State.

Decision of Ankara Sixth Administrative Court (dated 28.05.2008 and base
numbered with 2007/986, decision numbered with &5
Plaintiff: inhabitants of Dikmen ValleyDefendant: Greater Municipality of Ankafa

Brought suits are still continuing against the dishment notifications of the Greater
Municipality of Ankara in 2007. The court decisiabout the determination of right
holders in the Dikmen Valley Project is notable.céwling to the well-reasoned
statement of the Court, the legal situation ofréa estate belonging to the Plaintiff, has
not yet determined whether it has a titled deetificate or not; and stressed that it

cannot be demolished before an arrangement ispedowith the Plaintiff.5

This court decision indicates that the many detmalent notifications of the Greater

Municipality of Ankara are illegal. Furthermorecén be commented that the decision

* Please see Appendix D for the whole content ofitision.
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of Ankara Sixth Administrative Court may become mecpdent (emsal) to the
demolishment notifications of the Greater Munidtgaif Ankara in the other phases of

the project.

Criminal accuses have a critical importance bectheseindicate the social problems,
like violence, destruction and psychological proigegenerated by the forced and
arbitrary evictions of Greater Municipality of Ankaon those who claim a right to
adequate housing. The law suits still continue. ofdiog to the advocate of the
inhabitants, unless the juridical process is rehdhea conclusion, the practices of
forced evictions and destructions of Greater Mpaiy cannot be consistent with the

legal principles.

Decisions of Administrative Courts about the law sits which were litigated for the

nullification of the whole project

There are 2 law suits litigated for the canceltatid whole project and one of them is

adjudicated.

Decisions of Ankara Third Administrative Court (dated 24.10.2007, base numbered
2006/1547 and decision numbered 2007/2188.)

Plaintiff : inhabitants of Dikmen Valleypefendant Greater Municipality of Ankara
Motion for stay of the uncertified gecekondu possesof Dikmen Valley Project was
evaluated by the court and Dikmen Valley 3rd phadzan transformation project
initiated by the Greater Municipality of Ankaransllified with the court decision of
Ankara Third Administrative Court dated 24.10.2007.

According to the well-reasoned statement of theriCeame of the planning decisions
considering the development rights in this projectound to be inconsistent to the
planning and urbanization principles. Especiallg ttourt has concluded that the
decision on development rights in the valley canhet made by the Greater

Municipality alone and this decision includes sawoetradictories to the public interest.
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At this point it is necessary to mention that thereil decisions of Greater Municipality
of Ankara cover the 3rd, 4th and 5th phases afittay. Therefore the court decisions
about the 3rd phase can also be handled for trendtbth phases. In other words, it can
be commented that the counter arguments (rightiéguate housing) against the 3rd,
4th and 5th phases of urban transformation prdjests been verified and supported by
the court decisions.

3.5.2.1. Sub- Findings from Interviews with the dcertified Gecekondu Possessors

First, the interviews in the study reveal many pineenological findings but above all
“this following one” is maybe the most notable ém@inderstand the phenomenon: The
interview with the uncertified gecekondu possessui€ate that the expectations of
behind the claim to be an eligible stakeholder aiitigr. The in-dept and unstructured
interviews reveal that whereas some of the unegttifecekondu possessors are,
without dispute, lack of basic economical secustme have more one real estate in the
different districts of the city and do not livethre valley but just possesses their unused
gecekondu. In spite of this, they claim themsetoesave a right to adequate housing
and to be an eligible stakeholder in the projedtivts not acceptable.

Second, the in dept interviews indicate that, theedified gecekondu possessors make
their justification of claim to be an eligible stddolder with an inadequate and
insufficient information about the process becahsy have information only from
hearsay about the practices of municipality. Tliads them to believe in any
speculation whatever they hear not matter it isscbior not. Furthermore, the way of
their expression they adopt, expectations and gisotee not effective to make any
progress in realizing their aims. For instance thrgyanizing open air cinema facilities,

play music.
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Figure 14 The Way Of Expression of Uncertified Gecekondu Bssars Of Themselves

Third, the uncertified gecekondu possessors afgatetiiey have been living in the
valley for many years and they established somalswder. Therefore they insist on an

“improvement on site (Yerinde Islah). They do not want to abandoa Walley and

claim that;

“Most of our demands were realized in the previadsan transformation project
in the valley. It was implemented by social dembgmaliticians. The repayments
were colleted after the submission of the dwelliagsl the rents subsidies were
higher than those suggested in this one. Simitditsiand advantages were taken
into consideration in the North Ankara Entranceamrtransformation project as
well.”

However, a site based analysis, conducted to nee#tseirmobility of old gecekondu
possessors after the' and 29 phase was completed, reveals that the claim of
improvement on site is unrealistic. According talgt in 2003 about %70 of the eligible
stakeholders living in a gecekondu before the prejas realized has moved to another
district (Devecigil: 2003). The interviews with the eligible shklders living in a
gecekondu before the project reveal the reasorerding to study, Most of gecekondu

possessors mentioned about the social and cytiiollems. They complained about

58



the insufficiency in design criteria like accedgipito the park, usage of too much

concrete and loose of green areas , height ofilgadinsufficient surface area of the

flats, and the lack of retail services in the walle

Table 7 Site based analysis on Dikmen Valley 1st and 2rase urban transformation Project,

Devecigil: 2003

Number of Social Housing
Constructed Ratios %
According to| Ratio of Living in
According to Home Dwellings after | Ratio of Home
Usage Ownership project Owners
Tenant 315 36

New Owner 117 156 13 18
Right Holder 342 618 39 70
Municipality Not Known 107 12 12
Total Units 882 882 100 100

Forth, this study reveals that the main aim of kaedu possessors no matter they are
right holder or not is to own a dwelling unit iretproject. However, after owning a
dwelling their expectations form the project imnagely changes. For instance,
according to the study, the expectations of thdse bwilt their gecekondu on the public
land have dramatically increased after they weterishined as an eligible stakeholder.
Especially, those who had more than one gecekondusingle plot have found their
owning only one dwelling as unequal treatment. Digjleargues that the earlier
expectations of gecekondu possessors were redtipegver, they described the final

situation as insufficient (Devecigil, 2006)
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Figure 15Dwelling Units Designed For Eligible Stakeholdersld uxury Block Designed For
Investors

Fifth, as discussed at the literature chapter, dla@ms of uncertified gecekondu
possessors based on right to adequate housingbefda eligible stakeholder is not a
legal claim .Their claims have moral character Wwido not depend upon legal acts.
These claims do not provide a legal protection to them. Thelkr dhcegal
protection leads to violations like forced evictions and arbitearigtions and

protest of the project.

3.5.3. Perception of Greater Municipality of Ankara about tre Problem of
Eligibility

Most of the managersn Greater Municipality of Ankara refused to make
interviews except for competent authorities of the consultemt df the project.
Therefore, claims of these particular stakeholders weteegat and combined
from the press statements and official documents related forafexts obtained

form the municipality.

First of all, it is necessary to understand the perceptiogrezdter municipality
concerning participation. The policies of greater municipabtyhe problem of
eligibility become to change with the headsbipMelih Gokgek, while during the

headshipof Murat Karayalg n participatory planning was on the agenda; during
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the headshipf Melih Gokgek a counter policy to participation is adopted. For
instance, the interviews conducted with the Planndepartment of Greater

Municipality of Ankara indicate that:

“After 2003, the municipality does not consider tparticipation of eligible
stakeholders to the decision making process asessary policy because they do
not hesitate to collaborate with the municipaliftea showing the success of 1st
and 2nd phases”( Devecigil, 2003).

Second, in this project, the uncertified gecekondu possessors aexchaded

from the project. They are provided with some options. Accordinghéo
Gecekondu law numbered 775, about 1000 uncertified gecekondu possessors are
determined as eligible stakeholders in tHeusing Provision ProgramSome
housing plots belonging to the Greater Municipality of Ankara in UBRent

Project area will be allocated for the owners of undedihouses according to the

law on municipalities numbered 5393. The sizes of these housirg ghlahge
between 200 and 250 m2 in size (Greater Municipality of Ankara council
decision, article 3a, 2006).

250 YTL- rent subsidies will be provided for elifgb stakeholders who
compromised with the Greater Municipality of Ankasamd transferred their
properties to the municipality during the constiuetperiod of new housing
blocks. The annual- increase in the rent will béedeined by the municipal
committee (Greater Municipality of Ankara counadaikion, article 3a, 2006).

Third, the Greater Municipality of Ankara declaradpress statement in 2007 and
claimed that:

“All these kinds of acts are ideological. The Gezatlunicipality of Ankara has
suggested some alternatives like a title deed pfotiin Do ukent District or a
dwelling unit constructed by TOKin Karacatren with a 15 years time loan for
those who are not eligible stakeholders so thay there not aggrieved by the
project. However, because of the organized pressame provocations of some
ideological groups those eligible stakeholdersthesito make an agreement with
the Municipality.” (Milliyet, Kizilkoyun, 2007).

Fourth, the legal authorities from the Municipaéirgue that all the implementations are
legal acts. The municipality implements this projaccording to the, #3article of
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Municipality Law which is the legal basis of urbtansformation implementations.
This article recommends an agreement with the owner

Article 73: “In evacuation, demolishment and expropriationtloé buildings
subject to urbanization and development projeds iecommended to reach to an
agreement with the owners. The actions to be figdhe owners of the property
within the scope of urbanization and developmenjgat shall be dealt in priority
by the courts and decision shall be given withoelagl” (Municipality Law,
Article: 73

3.5.3.1. Sub- Findings from Interviews with the Corpetent Authorities from

Greater Municipality of Ankara

The evaluation of the formal documents gained byGheater Municipality of Ankara

reveals that all the acts of Municipality are legh. There is no illegal practice.

On the other hand, the policies of Greater Muniitypaf Ankara disturb the legal rights
of title and title deed owners. In this contextusing provision program can be
criticized based on three main arguments.

First of all, this contract is a legal document staows the transfer of right of property
of the land owner to the municipality. To put diéfetly, it states that if the land owners
transfer their property rights to the Greater Mipaility of Ankara they will have a right
to own a resident after the project is materializédwever, this document does not
make any explanations considering the date of sgini of the residents. Municipality
claims that the residents will be submitted toghareholders after the rewarding the
illegal gecekondu owners, 18 months starting from the datsign of contract.
However, these explanations do not guarantee bmission on the declared date. This
kind of Contractual Rights is criticized by JohniRa

R but it is possible to conceive of contracts madéside of a legal framework

and to rest purely upon moral principles; howegeich contracts are less secure

than contracts made within a legal framework, fl@ac reasons.”(Jan Garrett,
2004).
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Second, the contract of property rights is notesigander the supervision of a public
notary that provides the trust between the twaebialers. It is very understandable that
land owners do not want to sign a contract predayégreater Municipality alone. Even
if they want to sign, they claim that “this proces®ould be performed under the
supervision of a public notary. The decision of iténicipality regarding the property

owners who do not compromise:

R The properties of the property owners who do aotept and the sign the
Housing Contract will be expropriated accordingthe law numbered 4560”
(Greater Municipality of Ankara council decisiomtiele 6, 2006).

Unquestionably this decision is in contradictionthwithe “participation” and

“compromise” principles which were declared in teport of the project. To illustrate,
the plots of those who do not accept the termisarhbusing provision program will be
expropriated by the Municipality. Those eligiblak&tholders will not be able to bring

suit against the municipally.

Figure 16 Decision of Greater Municipality of Ankara Coundilf.02.2006, 483
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Figure 17 Decision of Greater Municipality of Ankara Coundilf.02.2006, 483

3.5.4. Perception of Competent Authorities of the Consudnt Firm of the
Project about the Problem of Eligibility

The opinions of project managers of the Dikmene&yallrban transformation projects
about the problem of eligibility of uncertified gdondu possessors are very
remarkable. To illustrate, | want to share opinioht¢he secretary of decision-making
committee of Dikmen Valley®1and 2 phases urban transformation project. According
to the secretary:

“The only critical role of the land owners in theoct was that they were allowed
to the determine some of the qualities of the haybiocks such as the type of the
balconies, the color of the buildings. Land owneaild not be active in the
determination of critical issues”

(T, T; Interview with the secretary of decisionkiray committee, 2009)

As far as the problem of eligibility of uncertifiggcekondu possessors is concerned, the

coordinator argues that:

“To make illegal groups eligible stakeholders isidggal act. It can be claimed
that if they are determined as eligible stakehotdemners, it becomes impossible to
decode who really inhabits in transformation digtfor a long time and who are
speculators. To say differently, land speculataisp in fact do not inhabit in the
valley and aiming a property investment, may simplgim to be an eligible
stakeholder by constructing a four sided box resemla gecekondu”

(T, T; Interview with the secretary of decision-nrakcommittee, 2009).
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The coordinator also stresses on the spatial sesfilinaking uncertified gecekondu

possessors an eligible stakeholder.

“We experienced in the 1st and 2nd phases thatcrease the number of eligible
stakeholders also means to increase the dengitighe iValley. In this context, to
make about 1000 underfeed gecekondu possessaies 4t and 5th phases means
to produce minimum 1000 dwelling units except floe dwellings produced for
titte owners.” (T, T; Interview with the secretaoy decision-making committee,
2009).

On the other hand, the director of Metropwiar .A. during the Dikmen

Valley urban transformation project urges the daiof housing right of

uncertified gecekondu possessors

“Determining vulnerable groups living in uncertifie gecekondu; and the
speculative act of uncertified gecekondu possessois critical problem. The
difference between the goals of two parties musbrifly defined it seems that
unless an effective and sustainable legislativargement which integrates the
vulnerable groups living in uncertified gecekondu the urban transformation
implementations is prepared this conflict cannosblred” (A, D; Interview with
the director of Metropolmar .A. , 2009).

“The related local municipality is not responsilide meeting of housing need of
tenants by one by in a specific urban transformagimject. It is the State that is
obligated to supply the affordable and adequatesinguprovision for its citizens.”
(A, D; Interview with the director of Metropomar .A. , 2009).

Finally, Interviews with the competent authorities of ttwnsultant firm of the
projectindicate some critical facts which are not knowthim widely about the success
of Dikmen Valley urban transformation projects. Tlostrate, according to the
information obtained during the interviews with tieector of Dikmen Valley % and
2" phases urban transformation project:

“Whereas eligible stakeholders could get minimurm&dwelling unit in the 1st
and 2nd phases; this was increased from 80 to 0 e 4th and 5th phases”

“It is a mistake to make prejudices about the dewss taken by the Greater

Municipality of Ankara regarding the later phasegT, T; Interview with the
secretary of decision-making committee, 2009).
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3.5.4.1. Sub- findings from Interviews with the Corpetent Authorities of the
Consultant Firm of the Project about the Problem of Eigibility

Interviews with the competent authorities from @edunicipality of Ankara indicate
some critical facts which are not known in the Widsbout the success of Dikmen
Valley urban transformation projects. These détédrmation make it necessary to
review Dikmen Valley 4th and 5th urban transforomaprojects in broader sense. For
instance when compared to earlier phases in thenditbth phases, eligible stakeholders

are advantageous in terms of the alternativesateegrovided.

3.5.5. Perception of Title and Title Deed Owners @wt the Problem of Eligibility

The Perceptions of title and title deed owners about the praifletrgibility of
uncertified gecekondu possessors in urban transformation are remark@ble

interviews were conducted with this particular group.

Most of title deed owners who, once upon a time (until 1985) also theilr
gecekondu on the publicly owned lands, consider uncertified gecekondu
possessors as illegal. The acquired rights of title deed svgagémed through the

law numbered 2981 determine their perception about gecekondu. During the
interviews with the title deed owners, it was observed timbst 8 of the title

deed owners out of 10 in the valley think that making uncertified kgack

possessors an eligible stakeholder is an illegal act.

“| believe that all the protests of uncertified gkondu possessors to be an eligible
stakeholder are speculative. Their legal situatdmsot let them to be an eligible
stakeholder” (O, O, Dikmen Valley: 2009)

On the other hand, it is a very interesting fact thatettpectations of those title
deed owners who once built their gecekondu on the platnict have dramatically
increased after they were determined as an eligtbleeholder. Especially, those who

had more than one gecekondu on a single plot hawedftheir owning only one

66



dwelling as unequal treatment when compared theesalith the legal land owners
(Devecigil, 2006)

However, to develop a better understanding of the problem abibtig of
uncertified gecekondu possessors, it is vital to be sensitive #imtitoughts of
legal title owners and legal tenants. Approximately 10 interviersre preformed
with this particular group and led to some dramatic facts. bfaste interviewers
stress on the changing meaning of gecekondu fact. These w®nwere not
conducted with inhabitants living in the Project area but with thdse live in

legal buildings next to the project areas like Ovegler:

“| feel myself as a “clot”

“Because | could not build a gecekondu becauseydferar in 1970’ but those did.
Today they become rich and | am still a tenant.” $¥Ovecler, 2009)

Another title owner argues that:

I have been living in Ankara since | was born. Hgere | do not have not any
house. | believe that determining those uncertifggtekondu possessors as
eligible stakeholders decrease the reliability taiesand on urban transformation
practices (O, Z. Ovecler, 2009)

Another one claims that:

When | was young, the aim of gecekondu possessasguwst to have a shelter but
not commercial facilities (D.G. Ovecler, 2009)

The rise in the capital accumulation from the Property sectoridawv
opportunities illegal gecekondu possessors to derive improper persongisbene

According to Sabri Ate the head of real estate agents:

“Those who invaded the publicly owned lands ardpeewarded. For instance,
today, the owner of a gecekondu located at a dedistiict generates an earning
approximately 500.000 dollar. This is an unequahtment to the citizens who
obey the laws” (Hurriyet; Zorlu”ya konu gecekondulara piyango, 15.03.2007).
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3.5.5.1 Sub- Findings from Interviews with the Tite and Title Deed Owners

The finding obtained from the interviews with tipigrticular group indicates that they
mainly stress on the changing meaning of gecekéamtuThey feel that determining
uncertified gecekondu possessors as an eligilelsiler in urban transformation will

decrease the reliability of public authorities.
They think that such kind of a policy means to pamient the legal property owners

through laws. This will also decrease the transmgreof policies in urban

transformation practices.

68



CHAPTER 4

CONCLUSION AND SUGGESTION

The concept of urban transformation, as a new political instrurag local
governments on space, has many dimensions to be discusseghlltdingeension,
financial issues, design, property relations and participatienoaly some of
them. However, with the emerging of urban transformation conaepther new
term started to be discussetlhe issue of eligibilityhas become a critical
problem. However, the absence of a sustainable arctiedfeirban transformation
law which defines the criteria of eligibility hasdoubtedly brought about the violations
and disagreements between the stakeholders. Differeerest groups, who affected
by the practical operations, have started to claim torbeligible stakeholder
regardless of their legal conditions. While the forcedtiens on the uncertified
gecekondu possessors in the urban transformatigects have forced them to
organize mass protests and demonstrations against the impleomsntd local
authorities, those citizens who obey the laws have suffered the policies

rewarding the illegal gecekondu owners.

In this master study, the problem of eligibility of uncertifieécgkondu

possessors was discussed from different point of view. Theresgarch question
of this master study was “what should be the @itef determining uncertified
gecekondu possessors as eligible stakeholdersbam uransformation law?” This
question will be the central point of the entinedgt The study consists of two main

parts: The literature review and the case study.

In the part of Literature reviewthe concepts of urban transformation and
gecekondu were debated. Than the problem of eligibility in urlzasfsrmation
was discussed. After a brief introduction, the problem igfkelity of uncertified
gecekondu possessors was focused on. As a methodology, firstatiesthiehich

are in favor of uncertified gecekondu possessors (labor, possessiagiglat to
by



adequate housing) to be an eligible stakeholder were debated.tidterthe
counter theories that can be defended against their eligiitg focused on. A
theoretical debate about the changing meaning of gecekondu was Heldctop
a broader sense to the problem of eligibility. Finally, s@ub-findings were
obtained from this literature review. These findings werevauated in the

further sections to answer the main research question.

In the part of case studyhe problem of eligibility of uncertified gecekondu
possessors was discussed with reference to the specifiofcBsenen Valley &
and %' phases of the Urban Transformation Project. Amongdifierent qualitative
research designs, the method of “case study” was used to gatesind answer
the research question. This site based field work ige¢stl in the study was
especially useful for gaining an understanding bé& tcomplexities of urban
transformation implementations in Turkey sinceeiteals the perceptions of particular
cultures to the problem of eligibility in urbanrisformation. Furthermore, the in-depth
interviews with different interest groups indicated the varidinsensions of the

research question.

Especially, the in dept interviews with the lawyer of unéiedi gecekondu
possessors living in the valley have provided sufficient infaonaabout the
problems, perceptions and expectation and legal combat of thieenato eligible
stakeholder . Besides this particular group, the perceptionthef stakeholders
in the project were obtained through these interviews, pressstate and some
formal documents about the project. These interviews revealgdcwotable point

of views to the uncertified gecekondu possessors.

After the interviews, the relevant information gained throlngise interviews was
classified according to the social and legal position of inteeigewTlhen, some
sub-findings were obtained from them. Finally these sub-findingse we-

analyzed to answer main the research question.
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Major Findings of the Case Study
The case of Dikmen Valley indicates that the urkastainability is a process shaped
through the compression on the expectations ofrdift interest groupsin this

context, the major findings obtained from this reastudy are:

The demands of uncertified gecekondu possessoesdligible stakeholder in urban

transformation practices are not legal demandsrimral demands. There is no

applicable legal basis in the backgrounds of thiaims (labor, possession and right

to adequate housing).

Since the claims of uncertified gecekondu possessors such amthao

adequate housing, labor and possession have moral characters which do not

depend on legal acts, they can not be criteria of eligibilitye legal property

ownership must be the criteria of eligibility in urban transforomapractices

in the law. On the other hand, no matter living in a legdlegal housing, the

vulnerable families who lack of basic economic security awiddiin the

project area must be determined as eligible stakeholders.

The interviews conducted for the case of Dikmen Valley 4th @hdpbBases

Urban Transformation Project supported this major finding in miffeways:

First of all, if the uncertified gecekondu possesstho built the gecekondu befor&12
of November 2004 will be allowed to be an eligitigkeholder, the number of houses to
be produced in the urban transformation projeclsimarease .This will prevent the
transformation of districts which lost functions.h&¥ is necessary to enhance the
sustainable urban transformation projects is toimme the number of eligible

stakeholders.

Second, the site based interviews revealed thatl#ms of uncertified gecekondu
possessors to be an eligible stakeholder is egah claim .Their claims, like right to

adequate housing, have moral characters which ddep@nd upon legal acts. These

71



claims do not provide a legal protection. Their lack of lggatection leads to

violations like forced evictions and arbitrary evictions

Third, other claims of uncertified gecekondu passeslike labor and possession do not
let them a legal right to be an eligible stakehoideurban transformation Because,
according to the 683rd article civic law of Turkey, while absohwmership is
regarded as the basis of legal property rights, the possessuaefined as the
actual domination on the property in the 973rd article of the Isbany decisions

of the Council of State in Turkey indicate that ownership isoeerwvaluable and
worth protecting compared to possession. These decisions indicateh¢ha

possession is not regarded as a right to property but a physioaiation.

Fourth, the interviews indicated that the main airgeafekondu possessors, no matter
they are eligible stakeholder or not, is to owmelting unit in the project. However,
after owning a dwelling their expectations form fheject immediately changes. This
finding is important because it reveal that gecdkomossessors perceive their

gecekondu as an investment tool for future rati@er &s a shelter to survive.

Fifth, findings obtained from the interviews with titlecktitle deed ownerisdicates that

they mainly stress on the changing meaning of gewkk fact. They feel that
determining uncertified gecekondu possessors asligible stakeholder in urban
transformation will decrease the reliability of patauthorities. They think that such

kind of a policy means to reward the illegal gecekooduers.

Finally, the evaluations on the formal documentshef project reveal that all the
practices of Greater Municipality of Ankara are patible with the laws. In other
words, on the contrary of the claims of uncertifggtekondu possessors, there are no
illegal implementations of Municipality. Howevert is observed that all the
professionals from different expertise object tHean transformation implementations
in Turkey and protest them together with thesgallgroups. But they ignore that fact

that all urban transformation projects have thein dynamics and fact.
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Therefore because of all these reasons, determimogrtified gecekondu possessors
who prove that they built their gecekondu befor8 a2 November 2004 as eligible
stakeholders will increase the numbers of dwellingt produced for eligible
stakeholders in the project ardais increase in the numbers of dwelling unit may
intensify the density of district. Therefore, tneality of the living environment may
decrease. This article can be commented as a msiarvef ‘development clemericyf

this article is added to the law, it will triggéetgecekondu development and thus, it will
be impossible to implement urban transformationjepts. Therefore, the urban
sustainability, which is the main concern of urbansformation, may not be achieved.
The Draft Planning and Development Bill needs tadfermulated. An effective and
applicable article that protects the citizens atgptie laws against the illegal gecekondu

development must be added to the forthcoming law.

However, the findings thorough interviews indicatieat the problem of eligibility has
many different aspects. For instance, there amewaillnerable families living as tenant
in those uncertified gecekondu. This study suggéstt no matter living in a legal or
illegal housing, the tenant who is categorizedhia tlisadvantaged groups must be
determined as eligible stakeholder. The articles@ming these particular groups must
be reviewed in favor of them. For instance, TR@#&ragraph of the article in the
Draft Planning and Development Bill reveals thatwaiter it was legally built or not alll
the buildings can be demolished as long as a ceenisi performed between the
stakeholders (Draft Planning and Development Bitijcle 7, 2006). However, as
explained before, the second paragraph gives thenstration the authority of the
exportation. In such case, in addition to the Iggaperty owners, the tenant living in
legally built dwelling may also face forced evicio This article is undoubtedly an
infringement of the security of tenure. This alsam infringement the 8th paragraph of
International Covenant on Economic, Social andutallRights which was affirmed by

Turkey. According to the paragraph:

“Tenure takes a variety of forms, including rentghublic and private)
accommodation, co-operative housing, lease, owoesgation, emergency
housing and informal settlements, including occigmatof land or property.
Notwithstanding the type of tenure, all personsusthpossess a degree of security
of tenure which guarantees legal protection agdimsted eviction, harassment
and other threats. States parties should consdyueke immediate measures
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aimed at conferring legal security of tenure upbose persons and households
currently lacking such protection, in genuine cdidion with affected persons
and groups”( CESCR, paragraph:8)

Therefore, the Draft Planning and Developmentigittds to be reformulated so that it
addresses to the issue of security of tenure. fecttefe and applicable article that
protects the tenure both in practice and law maeusidoled.

In conclusion, the information obtained from thése study makes it necessary to re-
discuss the problem of participation of local peopl a broader and deeper sense
because as far as the uncertified gecekondu possess concerned, determining them

as eligible stakeholder in urban transformatioctmes becomes an illegal practice.

This master study aimed the reader to gain a neighirto the problem of eligibility in
urban transformation practices. It attempted tcasisr the nature of the claims of
uncertified gecekondu possessors to be an eligialeeholder in urban transformation
practices. It is hoped that this study would pieve means through which the reader
can judge the effectiveness of urban transformat@icies in Turkey concerning the

problem of eligibility.
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