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Executive Summar

In an increasingly globalised world, the EU today has to an unprecedented degree come to be
composed of people with different ethnic, religious and national backgrounds. Legislators and
policymakers at various levels of the decision-making process are left with the question of how to
respond effectively and appropriately to increasing social, cultural, religious and philosophical
diversity in a democratic context. The RELIGARE project assessed in particular the issue of how to
strike a balance between the application of non-discrimination norms (and their further expansion)
and the protection of the right to freedom of religion and belief. The search for the right balance
requires that controversies be addressed on both empirical and normative grounds: (1) continuing State
discrimination in some cases against non-believers and new churches and confessional groups; (2)
the contours of the right to freedom of religion or belief, individual as well as collective, in both the
forum internum (conscience) and the forum externum (expression, practices); (3) unequal distribution
of State support. The RELIGARE research covers 10 countries (Belgium, Bulgaria, Denmark,
Germany, Great Britain, France, Italy, the Netherlands, Spain and Turkey, and focuses on four areas
of participation in social life: (1) employment, (2) family life, (3) access to and the use of public
space, and (4) State-supported activities.

The project’s approach has been comparative and interdisciplinary, combining legal analysis with
sociological data or qualitative interviews. It has yielded three types of research instrument:

(1) A database of case law for the ten countries involved in the research.

(2) A series of thematic templates that summarise the relevant legislation, court cases and
controversies in the various countries (these reflect, in a synthetic fashion, the arguments
made both by the legislative branch and by the courts and tribunals, in order to address a
number of particular situations).

(3) Sociological reports, drawn up for the six countries where fieldwork was conducted
(Bulgaria, Denmark, France, the Netherlands, Turkey and the UK).

These three instruments, each in its own right and in combination, allow for a systematic investigation
of the existing legal frameworks within the different Member States combined with a sociological
study. They make it possible to critically assess national practices and policies, their divergences and
convergences, and to measure their impact on the key elements of EU policy for combating religious
discrimination. The instruments, in combination, also show that there is no real consensus or clarity on
what is or should be the core of religion or belief. A number of paradigms inherited from the past
regarding (majority) religion remain unquestioned in the case law; therefore other perceptions of
religion and its role in society, as identified in the sociological data and shown in the templates, are
side-lined or ignored. While it is generally accepted that religion and belief are fairly well protected
throughout the EU, the database as well as the templates indicate that religious discrimination is still a
serious problem. Moreover, the variation among national policies also impacts at the EU level: some
national policies in the area of religion and belief place hurdles to the free movement of persons and
services. It is to be expected that in the years to come not only the ECtHR but also the ECJ will be

asked to play a greater role in the area of protection of the freedom of religion and belief by expanding
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the applicability of EU fundamental rights standards to certain types of action taken by the Member
States, with a view to invalidating Member State action where it falls short of the level of protection
afforded to fundamental rights under EU law. The sociological interviews, for their part, show where
there is need for clearer and more explicit justification on the part of legislators and why in recent

years some actions in particular have given cause for critical comments.

Together, the data thus collected and presented schematically give a relatively complete and up-to-
date image of what has already been done both at the EU level and by the Member States to combat
religious discrimination and indicate where the priorities should be in the years to come — in which
sector of social life in particular — in order to give religion and belief appropriate protection without

adding to existing tensions that are clearly evident from the sociological investigations carried out.

The templates, database and sociological reports indicate the conditions under which taking a
contextual approach indeed permits one to achieve (inclusive) neutrality; the RELIGARE
research shows that what guarantees appropriate protection is not so much justice in the sense
of a ‘hands-off’ stance but as seeking ‘even-handedness’ between competing interpretations of
the freedom of religion.' To have the law on one’s side is not enough, people also seek justice.

Based on the main findings, the RELIGARE project advances a number of recommendations that are
addressed both to the domestic authorities (Member States) and, in particular, to the EU Institutions.
The recommendations call for a more direct and active role for the EU Institutions in developing
a coherent policy framework that would strengthen the combat in Europe against
discrimination on the basis of religion or belief in a way that is compatible with a democratic
understanding of the functioning of pluralist democracies and can therefore help overcome divisions
and segregations. This is especially crucial now that the EU has stepped up its efforts to protect the

fundamental right to freedom of religion and belief in its external policies.

RELIGARE — Religious Diversity and Secular Models in Europe: Innovative Approaches to Law and Policy
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1. Summary description of project context and objectives

1.1 European secular models and their interplay with Europe’s religious
heterogeneity

The RELIGARE research project took a thorough look at the complex interactions between two
principles enshrined both in EU law and in the national constitutions of the Member States and aimed
at critically examining, for the ten aforementioned countries, the extent to which these principles are in
tension with one another: on the one hand, freedom of religion and belief and, on the other, non-
discrimination. Freedom of religion and belief is to be understood in a broad, generic sense: it refers
not only to the protection, in law, of religion but also extends, in line with the generally accepted

meaning, to non-religious individuals and groups.

With a view to ordering the relationships between State institutions and religious groups and
communities of conviction, the majority of national legislators in Europe have made the — historic —
decision to secularise State law.” The hypothesis was that detaching the State and its institutions from
religion would ultimately make society in democratic States more inclusive, providing a unitary legal
and political framework within which religious and non-religious people can live together. In reality,
however, the ‘secular model’ followed in various European States is both complex and varied. While
most States officially commit themselves in one way or another to secularity, often they also maintain
support for one or more religious organisations or communities of conviction. Moreover, in a rapidly
globalising world, one can observe in Europe both a de-traditionalisation, in the form of the rise of the
‘unchurched’, and an emergence of new religious movements and alternative, non-institutionalised
spiritualities. New religious (or confessional) pluralism is a fact, as is the dispersal of governance
functions among various levels of decision-making bodies in matters that touch upon the relationships
between the State and religions and beliefs (supra- and sub-national in addition to the national). In the
face of these facts, what remains of the constitutional principle of the autonomy of the State from
(organised) religion and vice versa? Is the gap between an increasingly unchurched majority sentiment
and the legal regulation of religion still in force evidence of hypocrisy, ethnocentrism, or perhaps just
bona fide neglect of a developing trend? And what are (still) legitimate policy aims in this changing
societal context?

For analytical purposes, four different Church-State models can be distinguished that are to varying

degrees in place in European States.’

For more information see: www.religareproject.cu
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Models Examples

States which proclaim a strict separation France, Turkey

between state and religious groups

States with established majority churches England and Scotland, Denmark

States that have signed concordats/agreements Italy, Spain, Germany
with churches and religious communities

States with ‘conditional pluralism’ Belgium, Bulgaria, the Netherlands

The first involves countries where there is — in principle — a strict separation between religious bodies
and the State. In such systems, such as that in France (laicité model), State policy is required to be
conducted by means of secular laws alone and is therefore kept strictly separate from religious beliefs.
States following the French example relegate religion, in theory at least, to the private sphere and
oppose an inclusion of religion in State law and administration. The Turkish system, on the other
hand, combines this theoretical separation with the exercise of considerable support, control and
influence over the workings of the majority religion — Sunni Islam. A second model, by contrast,
accepts institutional links between State and religion, such as the arrangement in England between the
Church of England and the State. The third model is the concordat model in place in Italy, Germany
and Spain. In these countries, the State has signed an agreement with some religions, but this does not
mean that public authorities ignore other religions: significant minorities may also be recognised
and/or offered certain specific accommodations. A fourth model combines non-establishment with
conditional (limited) legal, administrative and/or political pluralism. A State may support religions,
but should it decide to do so, it must beware of favouring one religion over another. Countries like
Belgium and the Netherlands fall into this last category, but there are differences: whereas Belgium
has a system of funding in place benefitting the recognized religions, the Netherlands has no such
official recognition. Moreover, in the Netherlands, the monarchy has been tied to the Protestant
Church, though there is no State church (since 1815). Bulgaria is even more different, since its new
constitution declares Eastern Orthodoxy to be the ‘traditional’ religion of the country (some have thus
argued this is more in line with establishment). It is important to note that non-institutional links and
engagements with religious communities (funding, support, dialogue) are the rule rather than the

exception in most States.

1.2 Between EU competency and EU relevancy

Before discussing the main findings of the RELIGARE project, it may be helpful to bear in mind the
legislative framework put in place at the EU level, as well as a number of recent initiatives that were
(or are being) taken by the EU authorities with regard to combating discrimination on the grounds of

religion or belief.

RELIGARE — Religious Diversity and Secular Models in Europe: Innovative Approaches to Law and Policy
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In at least three ways, the EU is addressing problems linked with discrimination on the grounds
of religion and belief:

First, there is the legislative framework put in place at the EU level to combat discrimination on the
grounds of religion or belief in the area of employment and occupation: Article 10 of the Treaty on the
Functioning of the European Union (TFEU) requires that the EU shall “aim to combat discrimination”
based on religion or belief (among other grounds), “in defining and implementing its policies and
activities”. Article 19 TFEU enables the Union to take appropriate action to combat discrimination
based on religion or belief, among other grounds. One such action has been to get the Framework
Employment Directive®, which prohibits discrimination on the grounds of religion or belief in
employment, occupation and vocational training, approved and effectively applied. Another legislative
action has been the directive (still pending) proposed by the European Commission known as the
‘horizontal directive’ that aims to extend the scope of anti-discrimination to fields beyond the labour
market. Following calls by the European Parliament and various civil society actors for the expansion
of EU law protecting against discrimination, and after an elaborate consultation process,’ the European
Commission submitted the Proposal for the directive on 2 July 2008.” Bearing in mind the political
reality, and the fact that the horizontal directive may not — at least in the foreseeable future — be
adopted, the RELIGARE research project has nonetheless taken a particular look at the text of the
directive, in particular at the provisions regarding protected grounds which may affect the rights and
duties of religious or philosophically-motivated individuals and groups (e.g. prohibition of

discrimination on the basis of sexual orientation).® We will revisit this in section 3 below.

Second, among the action(s) and programmes to combat discrimination on the grounds of religion or
belief, the following publications and resources have been produced (and also proven to be of
particular relevance for the purposes of the RELIGARE research project):

(1) In 2011, Equinet, the European network of equality bodies, published Equality Law in Practice: A
Question of Faith — Religion and Belief in Europe.’ This examines cases of religious discrimination and freedom
of religion under Article 9 ECHR.

(2) The overview prepared by the European Network of Legal Experts and published in 2011 in the
European Anti-Discrimination Law Review.'® The article reviews ten years of case law on discrimination on the
grounds of religion or belief and other grounds.

(3) Also in 2011, the European Network Against Racism (ENAR) published a report entitled
Reasonable Accommodation of Cultural Diversity in the Workplace."" The document defines reasonable
accommodation as “an adjustment made in a system to accommodate or make fair the same system for an
individual, based on a proven need”.

(4) The Network of Socio-Economic Experts in the anti-discrimination field, funded by the European
Commission, is currently preparing reports (at Member State and European level) on discrimination on the

grounds of religion or belief. These reports will have a particular focus on employment and education.

For more information see: www.religareproject.cu
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(5) Recently, the Directorate-General for Internal Policies (Department C: Citizens’ rights and
constitutional affairs) issued a study entitled Religious Practice and Observance in the EU Member States. The

study highlights “present sources of conflict, [...] best practices and put[s] forward recommendations to promote

both religious practice and observance and the respect of human rights.”"?

This is just a selection, but what all these publications demonstrate is the growing interest on the part
of various actors, including the EU, in understanding and in combating discrimination on the grounds

of religion and belief.

Third, one must not lose sight of Article 17 TFEU, which states: “1. The Union respects and does not
prejudice the status under national law of churches and religious associations or communities in the
Member States. 2. The Union equally respects the status under national law of philosophical and non-
confessional organisations. 3. Recognising their identity and their specific contribution, the Union

shall maintain an open, transparent and regular dialogue with these churches and organisations.”

The third subsection of Article 17 TFEU requires specific action by the Union. In practice, this action
is now in the hands of the President of the Commission, specifically his Bureau of European Policy
Advisers (BEPA)", which acts under the President’s authority.'* The RELIGARE findings suggest
that a number of the issues investigated may impact on both the first two subsections and subsection
(3) of Article 17: religion and belief indeed involve, if not directly then indirectly, many fields of EU
competence. They are listed below, in the section on the potential impact of the RELIGARE research
project. Since the Commission can be expected to act as a monitor of the implementation of EU law,

nothing prevents it from taking a more forward thinking approach in its next Action Programme. "°

1.3 Normative framework: ‘Inclusive State neutrality’ and ‘justice as even-
handedness’

Two core principles are enshrined in the Constitutions of Europe’s States as well as in international
human rights law: (1) freedom of thought, conscience and religion and (2) equality or the right to non-
discrimination, including on grounds of religion or belief. The ideal that the EU itself stands for in this
regard is formulated as follows: “The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights, including the rights of
persons belonging to minorities. These values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men
prevail.” (Art. 2 TFEU). “In defining and implementing its policies and activities, the Union shall aim
to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or
sexual orientation.” (Art. 10 (ex Art. 13) TFEU)."

In assessing the various ways in which the ten countries under scrutiny handle issues that relate to
freedom of religion and belief and non-discrimination, the RELIGARE researchers propose two

yardsticks: ‘inclusive state neutrality’ and ‘justice as even-handedness’.

RELIGARE — Religious Diversity and Secular Models in Europe: Innovative Approaches to Law and Policy
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‘Inclusive State neutrality’ rejects a strict separation and ‘strict neutrality’ between the State and any
religions or secular beliefs insofar as those positions could be interpreted as public hostility towards
churches/religious communities and/or secular values. Experience show that it is impossible to rigidly
uphold a strict separation between and a strict neutrality towards religion and belief. They also
indicate that separation can be used to exclude, willingly or unintentionally, vulnerable minorities who
are seen as ‘outsiders’. Strict neutrality, when it takes on an ideological dimension, risks entering into
competition with other ideas or systems — including religions - with claims on the public space.
Inclusive State neutrality, on the other hand, offers an overarching framework for ‘managing’
competing claims on the public space, including those of religions and beliefs, in a way that
recognises their roles and their right to make claims, while also refusing to favour one over another.
The notion of inclusivity therefore serves as a guide to an equal opportunities policy, which within the
framework of contemporary constitutional democracies includes equality of treatment of all
individuals based on the principle of equal respect of human rights, civil liberties and social and
economic rights. Inclusivity thereby challenges not only a strict State neutrality but also a strict
equality and other strict standards that are in practice unachievable in the current state of affairs: for
example, what is strict equal treatment of two religious communities, one with millions of followers
and a well-established presence and the second counting mere hundreds of individuals, often

newcomers, in a country?

Justice understood as ‘even-handedness’ further builds on this concept and recognises the legitimacy
of active policies towards religion and belief, as long as they are applied in an inclusive way. The
related idea of equidistance to be respected by the State towards different religions and beliefs under
its jurisdiction connoted a certain hands-off attitude. From the perspective of inclusive even-
handedness, diversity is an integral part of people’s right to participation in society. Beliefs and
practices are thus not seen as an obstacle, and neither are they seen as static. In fact, they may change
over time depending on the circumstances (e.g. mainstream or minority practices; conversion; revival
of some traditions and interpretations, etc.). ‘Inclusive State neutrality’ and ‘justice as even-
handedness’, taken together, mean that the State’s policy should be fair to all in granting recognition
to religions, beliefs and practices; the principle is respect, with any limits placed only by way of an
exception, e.g. for the protection of the fundamental rights of others in accordance with the case law of
the European Court of Human Rights (ECtHR).

The data collected within the framework of the RELIGARE research project offer various concrete
illustrations of what these two yardsticks, in combination, can mean in practice: the purpose in using
them is to develop a more substantive understanding of equality, one which improves inclusivity in
practice. One might object that since, ultimately, ‘inclusive State neutrality’ and ‘justice as even-
handedness’'’ pertain to the State-citizen relationship primarily, it is therefore difficult to adapt
them completely to ‘horizontal relationships’ between private persons. In private relationships, one
relies on the prohibition of discrimination and the protection of freedom of religion which have
become increasingly meaningful in recent years in the negotiation of such horizontal relationships. Yet

in either case — State-citizen or private relationships — the underlying aim is inclusivity and, with it, the

For more information see: www.religareproject.cu
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effort to render more transparent the grounds for the protection of freedom of religion and
belief, taken in the broadest possible sense (i.e. including secular beliefs) and to help fight

discrimination and exclusion on these grounds as consistently as possible.

2. RELIGARE key findings

In this section, the main findings that have emerged from the RELIGARE research are briefly
discussed. The presentation of each of the four areas of participation studied follows the same
structure: after a summary of the key research findings, there follows a series of recommendations.
The key insights and recommendations differ in various ways. These differences may be attributed to
various reasons, such as the specificity of the challenges addressed in each of the areas, the existence
of a (EU) legal framework and the prominence of the relevant challenges in the (155) sociological
interviews conducted by the project team members. Underlying the entire project was the search for a
balance between the protection of the freedom of religion and belief, on the one hand, and the
principle of equal treatment and non-discrimination on the other, combined with an attempt to engage

with the two yardsticks of ‘inclusive State neutrality’ and ‘justice as even-handedness’.

2.1 Employment: Protecting the freedom of religion and right to equality of
employees and employers in the workplace

2.1.1 Religious diversity and the workplace — two clusters

The RELIGARE findings regarding the workplace can be divided into two clusters: the individual and
the collective cluster. The individual cluster looks at a number of mechanisms that have been
implemented in the workplace to protect and to various degrees accommodate (or not) religious or
non-confessional beliefs, practices and identity. These mechanisms are mainly grounded in human

rights reasoning and anti-discrimination legislation. They also include ‘voluntary’ good practices.

Under the individual cluster, the distinction was made between discrimination cases sensu stricto
(dismissal because of religious affiliation'®), and various accommodation cases involving private

employees and civil servants:

(a) Conflicts or requests relating to religious dress (including wearing turbans, not cutting hair,

covering hair, etc.) in both front-office and back-office positions.

(b) Requests motivated by a need to reconcile conflicting religious time and working time

obligations.

(c) Requests for exemptions or alterations of particular job duties or circumstances, including

socialising customs.

(d) Requests to use certain (often already existing) facilities or space, typically for prayer or

meditation."

RELIGARE — Religious Diversity and Secular Models in Europe: Innovative Approaches to Law and Policy
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Only some of these cases involve conflicts with other fundamental rights and can thus be regarded as
‘hard cases’. ‘Soft cases’, where accommodations harm no compelling interests and are (nearly) cost-
free, have also been identified. Contrary to what one may think, even these ‘soft cases’ have not been

unequivocally successful in court.”

. With regard to religious dress and symbols, the main issue is generally the Islamic headscarf
(and to a lesser extent, the Sikh turban). Noticeably, most instances identified from the data
relate to front-office workers (e.g. cashiers, bus drivers, and also — in the public sector —
teachers); this points to the fact that the visibility of distinctive religious dress is regarded as
problematic by many private sector employers (the same can be said for public sectors that
regulate the dress of public school teachers). The case law, combined with the sociological
country reports, confirm a pattern whereby religiously distinct workers are routed to the back
office, a tendency that may be symptomatic of a European discomfort with public statements of

religious commitment.

o In conflicts between religious duties or observances and working time, objections to
accommodation are often justified on the grounds that formal equal treatment is sufficient. Yet
those who raise such objections tend to ignore the fact that, for example, the organisation of
working time in Europe adheres to a calendar strongly inspired by the dominant religions, with
only a few instances of structural accommodation for minority groups. In this context,
maintaining a regime of formal (or strict) equal treatment under a non-neutral standard (in the
sense of being inspired by a dominant religious tradition which it privileges) may turn out to be

discriminatory.

. The RELIGARE findings further point to a wide variety of issues such as workers refusing to
perform certain job functions (registering same-sex partnerships; handling alcohol or pork),
refusing to adhere to dominant socialising customs (e.g., shaking hands with people of the
opposite sex), workers challenging the position of women in managerial positions in the
workplace, workers seeking to be excused from birthday parties at work, amongst others. In the
RELIGARE research the focus has been on ‘hard cases’ where religious freedom appears to
conflict with gender equality, equal treatment of sexual minorities, etc. In the sociological
interviews conducted, the overwhelming consensus amongst respondents was that in the
workplace employers should try to accommodate the religious practices of employees (notably,
also of secular respondents), but they do not all agree that a duty to do so should be enshrined in

law.

Under the collective cluster, the following was addressed: (a) hiring and dismissal practices
involving the ‘religious ethos’ exception (Article 4.2 Directive 2000/78/EC); (b) balancing job

requirements with employees’ privacy and family rights.

For more information see: www.religareproject.cu
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With regard to faith-based employers, there are two main issues to be mentioned here.

. First, there are tensions between the claims of collective autonomy and the rights of individual
workers. In this regard, ‘more protection’ for one translates into more restrictive rights for the
other. In order to determine the appropriate response, one must therefore look at broader
societal goals, e.g., a wide leniency in the area of autonomy rights will limit access and

inclusion.

. Second, the current legal framework with a limited exemption for religious ethos companies has
created misunderstandings and complexities of its own. This is an area where the legal
framework could be fine-tuned and/or good practices in the national approaches could be

helpful to other Member States struggling with similar issues.

2.1.2 Two relevant legal frameworks

Two legal frameworks are relevant when it comes to the protection of religion and belief in the
workplace: the human rights framework and the non-discrimination framework. The first has been the
purview of the European Convention on Human Rights and the European Court of Human Rights in
Strasbourg, while the EU has taken the lead in formulating non-discrimination standards under a series
of directives, in particular EU Directive 2000/78/EC, in the area of employment, occupation and
vocational training. The interaction between these two frameworks is reciprocal and complex:

sometimes complementary in their operation, sometimes in tension.”'

The RELIGARE data show that there are gaps in the existing legal protection that make it difficult
adequately to address (even modest) claims for religious accommodation in Europe™ and, in
particular, that the tool of human rights “allows for diversity only under certain limitations, thereby
conditioning and at times even distorting these religious experiences based on interpretations that
form, what some do not hesitate to call, the core of a (contentious) ‘Eurocentric approach’. Freedom of
religion derives its language and working categories from historical and dominant values.”” This is
one of the reasons why the RELIGARE project makes a case for using the important additional
tool of legally enshrined reasonable accommodation on the basis of religion and belief in the
workplace. At the same time, it must be recognised that the two legal frameworks are not static but
developing; thus the full potential of these instruments has arguably not be tapped. The proposal for a
duty of reasonable accommodation, thus, should not be seen as a replacement of but rather a
supplement to the protections in place.

With regard to the workplace, the RELIGARE data reveal various conceptions of ‘equality’, and the
tensions between these conceptions and freedom and other values. More specifically, the idea of
substantial equality may conflict with formal equal treatment: while under formal equality, the focus is
on identical or similar treatment irrespective of particular personal characteristics, including religion,
under substantive equality, context-relevant religious or belief-based identities, beliefs and practices of
employees sometimes are to be taken into account. This is a multifaceted exercise and entails:
inclusiveness (full enjoyment of citizenship rights), redistribution (problematic socio-economic
status of some ethno-religious communities), recognition (signal function), and symmetrical
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protection (procedural even-handedness applies to everyone, and is not conceptually limited to
particular minorities). Within this conception of equality there is a clear role for reasonable
accommodation,” which questions the existing anti-discrimination paradigm. The idea behind
reasonable accommodation is that “by failing to accommodate, the characteristic can result in denying
an individual equal employment opportunities.” Therefore: “Instead of requiring ... people to
conform to existing norms, the aim is to develop a concept of equality which requires (mutual)
adaptation and change.”* In light of these normative choices, the mode of handling issues/conflicts
(judicial, legislative or regulatory means, or simply through the use of certain voluntary (good)
practices) is not irrelevant. Soft measures should be complementary to more ambitious proposals for

legislative change in a volatile environment.

2.1.3 Redefining the reasonable accommodation debate

The 200 national employment cases collected in this research point to the divergent approaches among
Member States. For instance, the meaning of ‘indirect discrimination’ on the basis of religion or belief
(and to what extent the prohibition of discrimination requires employers to offer reasonable
adjustments) varies considerably despite the fact that all Member States must implement the
Employment Equality Directive in an effective fashion. In the Dutch cases, the efforts of employers to
look for alternative solutions to keep the employee on the job are taken into consideration. For
instance, when the job application of a Muslim woman was refused by a call centre because the
employer was of the opinion that the sound transition over the headset would be of lesser quality when
worn over a headscarf (thus lowering the quality of the communication between phone operator and
customers), a (cost-free) alternative that would satisfy both employer and employee was available.
Namely, the headset could be worn under the headscarf (ETC no. 2006-215), 27 October 2006). In
contrast, in an employment dispute between a private employer and a saleswomen who sought to wear
a headscarf on the job, a Belgian judge found it pointless to look into whether the parties considered a
possible transfer to a ‘back office position’ since ‘there exists no duty of reasonable accommodation’.
(Labour Court of Appeal (4th chamber) no. 48.695, 15 January 2008). A recent German decision takes
a similar approach as in the Dutch cases. When a Muslim employee was dismissed from a supermarket
because of his refusal to work with alcoholic drinks, the German Federal Labour Court held that the
dismissal would be invalid if the employee could have been reassigned to other tasks (e.g., transferred

to the fresh food department) (Federal Labour Court of 24 February 2011, no. 2 AZR 636/09).

Labour issues related to the accommodation of religious practices in the workplace also may come up
in the unemployment context. The Brussels Labour Court of Appeal in 2002 considered the case of a
young Muslim teaching trainee who had started to work on a 6-month internship contract. A few
months into her contract she felt obliged to resign after the employer instituted the summer uniform
earlier than expected. This uniform entailed wearing Bermuda shorts that revealed her calves, which

the trainee felt would violate her Islamic duty of modesty in dress. And despite earlier verbal
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assurances that the winter uniform would be in place until her contract’s end, the employer was not
willing to make any adjustments for her. Her request for unemployment benefits was initially denied
because she was considered to have voluntarily abandoned a suitable position without legitimate
cause. The Court ruled in her favour, holding that she had a legitimate reason for resigning as the
position had become incompatible with her religious beliefs and thus unsuited to her. (Brussels Labour
Court of Appeal (7th Chamber) 17 October 2002) The unemployment case reveals the consequences
of exclusion from the workplace, under a system which rejects any duty of reasonable accommodation
to religious needs. Such refusal plays into the hands of employers who invoke grounds of cost
considerations. However, our research shows that this approach not only pushes the religious
employee on to the unemployment line, but also fails to recognize that under this approach employees
carry the burdens disproportionately and that offering an existing employee some accommodation can
also be in the employer’s advantage (e.g. someone familiar with and already trained in the company
can remain a valued employee in an alternative position within the firm), i.e. it is not a zero-sum

game.

To the extent that the debate on reasonable limits to accommodation is centred on the issue of ‘cost’
(economic or otherwise), either under the existing human rights and non-discrimination regimes or
under a new form of protection, the RELIGARE team argues that the question needs to be redefined.
One must also take into account the various (hard/soft) ‘costs’ to minorities and to the social welfare
system. From the question “How much can it cost the employer?”” and “When is it (dis)proportionate
for the distributive agent (employer) to carry the cost?” we should move to asking “Who should carry
the various burdens?” and “What is a fair distribution of burdens?” but also “Are there ways to
reconcile various interests?”. This provides an alternative way to consider the occurrence of
religious ‘claims’; in other words, we argue that the process of accommodation is always a two-

way street and often the concessions made by the employees in question are not duly recognised.

There should be a genuine and meaningful right to freedom of religion, including for employees in the
workplace.”” It can further be argued that the collective aspect of freedom of religion requires a level
of autonomy granted to churches and religiously-oriented organisations, possibly justifying
exemptions to general non-discriminatory hiring and dismissal practices. More questionable, however,
are approaches to freedom of religion in the workplace that relegate religion to the private domain or
hold that an employee can always resign from a ‘voluntary position’ in the event of a conflict between

professional and religious commitments.

One particular challenge when it comes to the management of diversity in the workplace has to do
with ‘avoiding conflict’ behaviour. Discomfort with issues of religion, and especially minority
religion, may indeed lead to avoidance of confrontation, either by employees staying away from
the workplace or by decision-makers diluting the ban on discrimination on the basis of religion

or belief. Pursuing protection often exposes contentious issues which in turn can lead to even more
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conflicts. The wish to avoid problems might then be a reason for upholding the status quo. The
RELIGARE project argues that the idea of inclusiveness should not be seen as a way to ‘contain’
minorities and those who do not conform to the prevailing workplace standards. The idea is, rather, to
give individuals adequate room to reconcile their various identities and commitments; certainly a
degree of adaptation to the workplace setting is necessary, but the integration of a widely diverse
workforce in Europe should not require an assimilative approach to religion in the workplace,
where ‘passing’ and coping (or even hiding) are routine requirements for employment participation.
Sometimes, confrontations are not only inevitable but also necessary on the way to achieving

sustainable long-term justice.

Similarly, there is a real danger that initial ‘good practices’ of accommodating religious diversity in
the longer term may trigger restrictive responses in society and in the case law, and may even lead to
restrictive legislation. To give an example, in Denmark, a Muslim trainee was turned down because
she did not comply with the dress code prevailing in the Danish department store Magasin. The
Eastern High Court of Denmark in 2000 found that the negative treatment of the trainee based on her
religious garb constituted indirect discrimination. In particular, the court noted that Magasin did not
have a clear dress code. The ruling in this case initially led many companies to change their employee
clothing policies to accommodate religious dress. However, the first case prompted a chain of Danish
supermarkets, including a group called Fotex, to adopt a restrictive dress code and strictly enforce it.
When a case against Fatex came before the Danish Supreme Court in 2005, involving the claim of a
Muslim employee who had been fired for wearing a headscarf on the job, her claim was rejected. The
reasons were formalistic: unlike the Magasin trainee, this employee had been aware of company
policy regarding clothing and had signed a document saying that she would adhere to these rules. The
Fotex case thus established the right of employers to set requirements for employee clothing, without a
need to make room for dress mandated by employees’ religions, as long as these applied to all

employees in the same position, i.e., as long as there was formal equality or strictly equal treatment.

There are both economic arguments (cost-benefit) and rights-based perspectives for accommodating
religion and belief in the workplace; at the EU level both arguments are relevant. There are arguments
at an individual level: freedom and accommodation would allow the self-realisation of workers
belonging to minority religions who live in a society based on traditional Christian values where they
are already disadvantaged in various ways, but it also allows for more (macro)economic arguments
providing the ‘business case for diversity’ (the fact that the ageing European workforce cannot afford
to place certain groups and individuals on stand-by but must give them meaningful opportunities to

engage, build skills and succeed).

2.1.4 Policy recommendations with regard to employment issues

Three main topics have been identified for concrete policy recommendations, in particular at the EU

level, as relevant for future policy initiatives:

(a)  Enforcement of human rights and equality legislation, in particular as it relates to religion (i.e.,

through Human Rights Commissions/Equality Bodies for religious inequalities).
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(b) This may require that religious employers/organisations be granted exemptions from anti-

discrimination laws and labour laws.

(c)  Reasonable accommodation for religious observances in the workplace.

Recommendations addressed to EU policymakers

(1) Track the legislative and judicial implementation of the Employment Equality Directive, in
particular through available national case law applying the prohibition against discrimination on the
basis of religion or belief. Develop a coherent and clear policy to address national decisions or

developments that (often inadvertently) undermine the purposes of an anti-discrimination policy.

(2) Include the aspect of religious and philosophical diversity more clearly in the EU’s discourse on

the value of diversity.

(3) Adopt explicit strategies accommodating EU employees from diverse religious backgrounds,

promoting such strategies in other public and private workplaces through example.

(4) Create or encourage platforms for exchange of ‘good business’ practices in respect of
accommodating requests for religious accommodation, and promote these national or cross-national

practices across EU Member States.

(5) Amend the Employment Equality Directive to add a right for public and private employees to
request reasonable accommodation on the basis of religious beliefs, practices and observances, unless

such accommodation would result in a demonstrated disproportionate distribution of burden or cost.

Recommendations addressed to national governments

(1) Establish an advisory service (helpline) for employers and other decision-makers with questions

about religious accommodations in various work settings, possibly operated by an equality body.

(2) Encourage the inclusion of workers from diverse religious backgrounds in the workplace through a
variety of policy tools: e.g., encourage and incentivise company diversity plans, which also touch on

religious diversity, address legitimacy of company ‘neutrality policies’.

(3) Adopt national legislation that gives employees a legal right to request reasonable accommodation
for religious beliefs, practices and observances in public and private workplaces, unless doing so

would impose a demonstrably disproportionate burden or cost on employers.

Recommendations addressed to local governments, trade unions, equality bodies and NGOs

(1) Demystify the concept of indirect discrimination using information campaigns and informational

resources directed at employers and employees.

(2) Voluntary accommodations that help employees reconcile professional and religious duties and do

not cause any organisational hardship should be privileged and proffered as good examples.
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(3) Educate labour market stakeholders and the general public on common religious practices and

observances of religious minorities in the country.

(4) Emphasise the unacceptability of disadvantaging, negative treatment or discrimination against
employees on the basis of their religion or belief as well as their religious or philosophical practices
and observances.

2.2 Family law: Religiously inspired family laws and Private International Law
systems within the territory of the EU

There is no direct EU competence for regulating substantive family law, and hence this area of the law
continues to be a competence of the Member States. While the legal background of most States under
study reveals the long-standing influence of religious laws based on Christianity (the exception being
Turkey), secularisation has been a dominant trend across all the countries. Notwithstanding this, all of
them also display considerable cultural and religious specificities in their legal ordering of the family.
In recent years, family law issues have become — from various points of view — increasingly relevant
from an EU perspective. Not the least because the differential treatment among Member States of
identical family situations — which touches on the most intimate sphere of life — has considerable
impact on the effective implementation of the fundamental right of free movement within the EU (see
Article 45 of the EU Charter of Fundamental Rights and of the Directive 2004/38/EC, the ‘Citizens’
Directive’). A major issue in this context is the significant differences that continue to exist among
Member States with regard to same-sex marriages and non-registered partnerships.”® Under EU law,
recourse to arguments which prevent recognition within the internal legal order of situations created
abroad, and which thus present an obstacle to the free movement of people, can only be acceptable if
they are justified, proportionate and if they are applied in a non-discriminatory way. Decisions of the
EClJ, so far, have demonstrated that even comparatively less sensitive issues — with no links to religion
or belief — such as the family name, fall under EU-granted freedoms and basic rights (e.g., the ECJ
judgment of 14 October 2008 in Grunkin and Paul v. Standesamt Niebiill, Case C-356/06).

As things stand, it is unclear how the impact of cross-border family law restrictions will be judged by
EU bodies in the foreseeable future, not to mention Article 9 of the EU Charter of Fundamental
Rights, the implications of the EU’s membership in the ECHR (particularly regarding Articles 8 (right
to family and private life) and 12 (right to marry and found a family) or the possible implementation
of the proposed horizontal directive. It should be also noted that in application of the new Rome III
Regulation on divorce and legal separation (Regulation No 1259/2010)* and other initiatives to unify
conflict of law norms relating to the family (e.g. Regulation No 650/2012 on matters of succession),

family law will gain ever more relevance at EU the level.

2.2.1 Private International Law (PIL): The bulk of the case law on religiously
inspired family laws in Europe

A large number of court decisions collected within the framework of the RELIGARE project reveals
that the main legal conflicts revolving around issues of religious diversity and the family that have
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arisen in the last decades relate to private international law (PIL) issues. In practice, interactions with
religious(ly inspired) family laws are of particular concern to people who have settled in Europe on a
more or less permanent basis but who nevertheless retain connections with their country of origin,
where religious family laws apply. They thus look for solutions that would allow them to live a
harmonious family life, with international status, i.e., enjoying equal recognition under civil law (in
Europe) and possibly religiously inspired law (in the country of origin). They operate in a
‘transnational®® legal field where they seek to articulate their (personal) status in such a way that it can
be effectively received in both legal orders involved: on the one hand, that of the country of
emigration (i.e., of origin), and on the other hand, that of their habitual residence.’’ Today it seems
that it is primarily Muslims who — in various parts of Europe — are faced with the difficulty of
combining respect for the laws enacted by the (secular) State in their country of residence with the
laws that apply in their country of origin. The values of the latter are often endowed, in their view,
with particular legitimacy.”> Among the issues most frequently submitted to the courts are: the
prerequisites for legally valid marriages and their recognition if concluded under religious (and state)
laws abroad, some specific contents like dower payment obligations and divorce issues, in particular
the recognition of foreign divorces performed according to religious laws and the limits of the
applicability of such laws under PIL provisions. In the latter case, the invocation of public policy
appears to be the most recurrent argument: religious laws are criticised for treating sexes or

religions/beliefs unequally. The case law differs significantly, however, from country to country.

2.2.2 Beyond Private International Law

Yet, the research done under the RELIGARE project on issues relating to family life also takes a more
forward-looking approach, going beyond the boundaries of private international law. This approach is
of a more exploratory nature: what other potential approaches might there be when it comes to the
treatment, in secular civil law, of personal statuses that are religious in nature? The RELIGARE

research looked at the following three alternative (possible) solutions:

(1) the incorporation into domestic (civil) law of religious rules, taking the example of the
marriage contract, in particular;

(2) the development of alternative dispute resolution (ADR) mechanisms for certain

types of family disputes; and finally,
(3) recourse to Community intervention (EU law) in (international) family matters.”

The reason for supplementing the repertory of private international law conflicts with a more future-
oriented approach that explores the three above-mentioned alternative approaches is the following:
over the years, the demographic profile of European communities of immigrant origin has undergone
profound change. The presence of these groups and communities is not only linked to immigration,
but now represents a permanent settlement in the countries of habitual residence in Europe. In many
cases, these residents hold the nationality of the country of residence, while also retaining the
nationality of their country of origin.** These developments are changing the status quo: matters of
personal status become, in such cases, first and foremost matters governed by domestic substantive
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law. Account is generally taken of religion when some form of incorporation of religious law(s) in the
domestic State legal order is allowed, such as the recognition granted to marriages contracted (and
registered) before religious authorities. One possible alternative would be to encourage spouses to
enter into (secular) contractual arrangements under civil law, thus to allow such arrangements to
accommodate religious requirements. Certainly the debate is a sensitive one, in particular when it
comes to alternative solutions that raise the prospect of calling into question arrangements that have
emerged from historical developments such as the monopoly of State law in family affairs. Prenuptial
arrangements that govern relations between spouses are a well-established practice in the United
States and seem perfectly reconcilable with the requirements of both religious (in particular, Islamic)
and civil law. There is no reason to fear for the introduction of similar practices in Europe, they will

not put at risk the exclusivity of State law in family matters.

The second avenue explored by the RELIGARE project is to accept that religious minorities be
entitled to a certain extent to handle their family disputes in the informal sphere before bodies of their
own choice, and in their own way. Yet, on condition that such bodies are very carefully organised and
create neither new forms of discrimination nor unjustified privileges for some groups only, their work
may offer some helpful prospects. This may be the case, in particular, with individuals who, on the
one hand, have become full-fledged citizens of their country of residence and are thus bound by its
legal system, while, on the other hand, keep placing that system alongside religious norms that are
reflected in practices and traditions. Admittedly, there is much contestation about the issue of religious
ADR in particular.”> However, it may be worth the effort to further assess the pros and cons of ADR in
family matters, and while so doing to give particular attention to the experience of countries where

ADR is increasingly accepted in religious contexts as well.*®

The third line of thought, which calls for EU action, is connected to the diverse forms of treatment that
religious personal statuses receive in the different national private international law systems of the
Member States. The research conducted in the course of the RELIGARE project reveals important
differences in the way traditions such as arranged marriages, polygamy, or dissolution of marriage
through repudiation are treated in the national legal orders of the Member States.”” Institutions or
traditions that run counter to individual autonomy and gender equality are in most cases refused any
form of recognition, while in some cases mitigating circumstances may permit finding a viable
solution. Yet the disparate approaches to these issues constitute a true challenge from the point of view
of EU law, since in practice it can give rise to ‘limping situations’ — whereby a situation lawful in one
country is not recognised in another — that present a serious hindrance to the free movement of people
within the Community. The above-mentioned decision of the ECJ in the Grunkin and Paul case may

serve as an illustration here.

2.2.3 Policy recommendations with regard to family issues

Three observations form the basis for the recommendations below. First, the RELIGARE data show a
widespread lack of sound legal information on the meaning and the role of religious family laws not
only among minorities in Europe but also among lawyers, judges and politicians. Second, the starting

point for elaborating new approaches to religious family laws should preferably be the existing legal
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frameworks, and their main characteristics. Third, there is no specific EU competence for regulating
family law, thus the RELIGARE recommendations below include, to a great extent, informal

initiatives and recommendations.

Recommendations with regard to PIL family issues

(1) The Commission should assess the extent to which the intersection between religion and family
law constitutes, in practice, barriers in the implementation of the Citizens’ Directive (2004/38/EC),
with a focus on the implications of these restrictions for the principle of non-discrimination, sufficient
legal certainty, and proportionality.

(2) Courts and administrations often lack the means to thoroughly interpret foreign family laws and
the way these laws are concretely applied/interpreted in the country of origin. Databases of case law
and of foreign family laws (and their concrete application) and institutions for professional education

on an EU level should be established, and better coordination of the different approaches is necessary.

(3) The EU should encourage and develop further efforts toward mutual recognition of family law
decisions by administrations and courts in other Member States. This can be achieved by either
unifying PIL norms according to the Rome III model (e.g. implementing the Rome IV regulation on
matrimonial property and encouraging member states to join the existing regulations), or by
developing common standards regarding the scope and limits of the application of public policy
against foreign norms. Unless further measures are taken at the EU level, even if only on an informal
level — information, cooperation or education — it is likely that the low level of legal coherence within
the EU today will continue to prevent an increasing number of EU citizens from making use of their
basic right to move freely within the EU. This situation clashes with the international reputation of the
EU with respect to the implementation of human rights standards in an equally efficient and neutral
way. In its negotiations with third countries, the EU’s credibility when it comes to defending and

advertising such standards is permanently at stake.

(4) EU-wide uniform standards should be developed regarding the application of foreign religiously
inspired norms or decisions delivered abroad under such norms. The traditional approach of
examining only the result of the application of foreign norms — instead of (re)examining them
thoroughly — grants more stability (and also international harmony) in family relations and legal
security for the parties irrespective of their actual residence. A careful contextual appreciation of each
case involves three steps: First, the foreign institution must be evaluated based on reliable
information. Second, it must be compared to other institutions of the law of the land in its relevant
elements, distributing rights and duties between the parties involved. Third, it must be clarified
whether and to what extent the parties are entitled to waive certain rights voluntarily (by using
dispositive law) in the event of differences between the requirements of the legal systems involved,
provided there is no mandatory State protection governed by mandatory legal rules, including ordre

public, at stake.

(5) Awareness of the fact that European family law systems derive from a Christian background,
although they have has been translated into secular forms, should be increased. Thus, specific needs of

new religious minorities should be appropriately addressed, with the aim of helping to maintain the
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balance: whereas the application of the public policy exception in PIL is meant to meet the
requirements of human rights and their high standards of protection, irrespective of the concrete
situation of the parties involved, sustainable solutions — including for families with a religious
minority background — should be given priority under the applicable law. This may mean, under
certain conditions, recognition of decisions delivered in the countries of origin of couples/litigants of
migrant/religious minority background. In particular, initiatives to further coordinate the recognition

of divorces under foreign (religious) laws are recommended.

(6) Initiatives to increase mutual cross-border recognition of State court (or administrative) decisions
should be fostered, enabling parties to regulate their family relations in a harmonious way, including
across borders if they wish to do so. In particular, the potential benefits to be drawn from optio iuris
(choice of State law determined by contract) in family relations™ (i.e., by encouraging parties to make

use of their autonomy, in particular with regard to marriage contracts) should be further assessed.

(7) Legal practitioners (judges, State officials and lawyers in general) should be offered professional
training in techniques of PIL and accommodation available within existing law, as well as on the
content(s) of religiously inspired foreign legal institutions. Application of foreign religious laws
should not be rejected automatically, based on the perception that “secular courts are not entitled to

. .. 39
enter into religion”

). Foreign family laws, provided they are the formal/official law of a country,
regardless of whether they are secular or religious, should indeed be treated according to the common

principles of PIL.

(8) Databases of case law and good practices for professional education on an EU level should be
established; they should include information on foreign, religiously inspired laws, in particular those

laws that conflict with domestic law, and on the way they are applied in the country of origin.*’
(9) The use of legal experts in courts (e.g. arranging settlements) should be extended where necessary.

(10) Customers/litigants/disputants: individuals — in particular those with a migrant background —
should be appropriately informed of the existing legal procedures as well as of the contents/orientation

of the law of their habitual residence.

(11) Cooperation with religious institutions: joint initiatives should be taken by State authorities and
religious organisations/persons with a view to taking — to the extent possible — an unequivocal stand
on the fact that some relevant aspects of religious (family) law(s) are in conflict with European family
law, making it clear that in such cases the law of the country of residence has precedence in principle.
Such a stand would necessitate greater outreach on the part of the State to these institutions without

necessarily seeking to control them; ‘dialogue’ is the keyword here.

Recommendations with regard to domestic legal institutions and ADR

According to contemporary European legal understanding, family law issues are perceived as private
matters but the State is entitled and even obliged to intervene in case of violation of the weaker party’s

interests (not restricted to domestic violence). Therefore:

(1) ADR mechanisms should meet the standards of impartiality and professionalism. Access to State

courts should remain open, at any time. This condition is equally true for religious ADR mechanisms
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and institutions. All kinds of groups - including non-faith-based groups — should be entitled to set up

their own ADR mechanisms within the limits set by the procedural laws of the State.

(2) The main goal of allowing ADR mechanisms to operate in family matters should be to
strengthen/improve acceptance of the principles of the legal order and access to its mechanisms. Free
choice to regulate one’s private matters has to be respected, and the State should not intervene there,
as long as there is mutual respect for the rights of the persons involved and decisions are made

professionally and free from undue pressure.

(3) There are profoundly different convictions as to the acceptance of marriages registered by religious
institutions but having civil legal effects. Some Member States maintain a well-established system of
such registrations (e.g., Denmark, Spain and the UK), whereas others, like France and Germany,
would reject these for legal-historical reasons. Thus, any recommendations must take such differences
into account. As already mentioned above, in all Member States, public information about the
prerequisites for legally valid marriages should be increased. Norms simply prohibiting exclusively

religious marriages do not appear to solve the whole problem of legally invalid religious marriages.

(4) The legal prerequisites for entering into a legally valid marriage — whether civil or religious —
should be much clearer. As a matter of fact, religious marriages as such have no legal effects under the
family law rules of most Member States. There are countries (Italy and Spain, for example) where
religious marriages can have civil effects provided they respect all the conditions required for
performing a civil marriage. Yet where religious organisations are authorised to register marriages
under the law of the State, as is the case for England and Wales, they must ensure that the couples they
marry meet the necessary civil requirements, so that they do not produce marriages that are invalid
under civil law. Otherwise, parties who thought they were validly married may find themselves in the
position of not being able to claim their rights in State courts and before the public authorities.*' It is
thus strongly recommended that the legal prerequisites for a valid marriage (civil and religious) be

made clear in a// EU Member States.

(5) Legislators in the Member States should be encouraged to draw clear legal lines between desirable
and non-desirable forms of ADR. Insofar as Member States wish to keep the monopoly of family law
issues with State courts and institutions, which is also justified, they should take the appropriate

measures to guarantee access to these institutions to everyone efficiently. These involve:

(i) providing information about access to State institutions and their functions, including
information about the compatibility of State law and religious convictions, e.g., in marriage

issues;
(i1) providing effective legal aid for those in need;

(iii) increasing cultural sensitivity on the part of State institutions concerning the religious and
cultural needs of minorities, which are less well known among the religious or cultural
majority, trying to find ways for reasonable accommodation within the framework of the

existing law and its institutions*;
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(iv) making available information about the formal and material legal prerequisites to enter
into a legally valid marriage and about the consequences of marriages that are not contracted
in the proper civil form and are thus considered legally invalid. In countries where the
registration of legally valid marriages by religious institutions is permitted, the public
authorities should ensure that religious institutions and the public are correctly informed of the
legal prerequisites for such marriages. Cooperation with religious organisations can

considerably increase the efficiency of such efforts.

2.3 Access to and use of public spaces

2.3.1 Two thematic foci

The RELIGARE research on issues relating to the (neutrality of the) public space focused on two
cases in particular: religious dress codes and places of worship. The empirical findings of the
RELIGARE research with regard to public space issues show that the debates in the countries under
scrutiny tend to revolve particularly around these two cases. These issues are prominently present in
the media and also in the parliamentary debates, but it also appears that in the past few years a

significant number of disputes have been settled through the courts.

2.3.1.1 Religious dress codes

The RELIGARE data show that each of the ten countries under scrutiny has to date followed a
different route to regulating the question of religious dress codes.

Full-face veil

Regarding the full-face veil, France® and Belgium™ have adopted laws that prohibit appearing in
public with one’s face covered. In both cases the prohibition applies to the entire public space. At the
opposite end of the spectrum is the UK, where the minister for immigration in 2010 qualified any
provision aimed at banning the burga or nigab as “unBritish”*. There are no legislative or
administrative provisions forbidding the burga or the nigab at the national or local level, nor are there
any directives by professional organisations on this matter. A third route hinges on local law: the State
abstains from outlawing the use of the full-face veil throughout its territory, but the ban may be
introduced by mayors or other local authorities by means of administrative provisions. This is what
happened in Spain and, for a certain period, also in Italy*’. A different approach is taken in Denmark,
where, apart from a single piece of legislation prohibiting the wearing of religious or political symbols
in court, there is no law forbidding the wearing of the full-face veil; neither are there any local
administrative provisions outlawing its use. Instead, there is some case law and also a series of
documents issued by professional bodies and government directives that supply guidelines for dealing
with the most controversial cases. By these means, for example, it has been established that women
wearing the burqa or nigab can ride public transport, but photo IDs require the identification of the
bearer; that schools and universities may (but are not obliged to) prohibit the full-face veil where it
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hinders non-verbal communication between students and teachers. In these and other cases a
pragmatic and functional approach has been adopted. The full-face veil as such is not perceived as a
garment that violates fundamental human rights, and thus the general attempt has been to find a
solution that guarantees, as far as possible, women’s right to wear the burga or the nigab, only for

functional reasons has the wearing of this garment been forbidden.

RELIGARE data indicate, however, that current debates on the full-face veil are frequently driven by
an ideological approach that focuses on values and principles, claiming their general and
undifferentiated application, but they fail to examine, case by case and within their own context, those
situations where the full-face veil ban might clash with the principle of the non-discriminatory access
and use of the common public space. The debate tends to be monopolised on the one hand by those
who believe that the full-face veil — always and everywhere — offends women’s dignity, public order,
security, and gender equality, and on the other by those who consider it a manifestation of faith,
personal self-determination, freedom of expression and practice of religion that must be guaranteed

without exception.

Based on the RELIGARE findings, which include the sociological reports, it appears that the
two yardsticks of ‘inclusive State neutrality’ and ‘justice as even-handedness’ would permit a
less radical or confrontational and a more balanced way to tackle this issue, namely by carefully
assessing the different problems that the full-face veil can present to an orderly enjoyment of the
common space. A general ban on wearing a full-face veil affects the accessibility of the common
space, for women in particular. Yet it is a space where the right to move freely within the territory of a
State is, in principle, granted to any person and the scope for limitations is thus restricted (see, in this
sense, the ECtHR decision in the Ahmet Arslan v. Turkey case™). Evidently, there are situations where
seeing the face of a person is necessary (when checking identity documents, for example), and there
are also certain activities that can be hindered by a veil covering the whole face, such as when driving
a car, and occasions when appearing with one’s face covered can give rise to social alarm. In these and
(a limited number of) other instances, it appears to be legitimate to prohibit the wearing of the full-
face veil in common areas, based on a pragmatic rather than an ideological approach, that is, on the
basis of a concrete examination of the situation that takes account of the rights of others to the
enjoyment of the (same) common public space, and their right to free movement as well. In these
cases it is not the symbolic meaning of the full-face veil (which varies from person to person and can
never be ascertained with certainty) that is at stake, but rather the social difficulties it may cause. This
(functional) approach allows for measures to be adopted that are proportionate to the practical
problems raised by the wearing of the full-face veil and that also take account, as far as possible, of the
individual’s freedom of religion and expression. If there is evidence that wearing the full-face veil is
not a matter of free choice but the consequence of an imposition (by others), for example, public
authorities may be expected to prioritise the protection of individual freedom. Once this freedom is
safeguarded, however, wearing clothes that are part of a religious practice or manifest a religious and
cultural conviction cannot be limited in the public space as long as there is no evidence of

infringement upon the right of others to freely move within that same space.

Religious symbols worn by teachers at school
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As far as religious symbols worn by teachers and students at school are concerned, a general
prohibition is in force in French public schools.*” In Belgium the trend is to follow the same approach.
Some German Lénder prohibit teachers from wearing religious symbols, but the prohibition does not
apply to Christian symbols.”

Here again, an inclusive and even-handed approach would offer a more nuanced solution. A first step
in the reasoning is to take for granted that fostering tolerance and respect for pluralism is (or should
be) one of the most important goals of the educational process in a context of pluralistic democracy.
This goal can be reached only if teachers provide an education based on an impartial approach to the
religious and philosophical convictions’' of the students and their parents (see Article 2 of the First
Protocol to ECHR), in order to prepare students to recognise the role played by religions and other
beliefs and world-views in individual and social life. At the same time, students should be shielded
from any bias or false comparisons as well as from any ostentatious and/or imposed manifestation of
religion or belief on the part of the teachers. In performing their work, teachers should be guaranteed
the right to freedom of thought, conscience and religion and cannot be prevented from manifesting
their religious or philosophical convictions except if these were to conflict with the school’s secular
character. However, these manifestations must respect the right of students and (depending on the
students’ age) of their parents not to be exposed to forms of indoctrination that violate their freedom of

thought, conscience and religion.

Teachers can thus be prohibited from wearing religious symbols and clothing that, in a given context,
might have an indoctrinating’ effect on students, provided that this prohibition is proportionate to the
specific situation and is applied in a non-discriminatory manner. By way of a provisional conclusion
and considering that each educational context has its own specificities, it appears sensible to adopt a
case-by-case approach that refrains from applying the same rule to different situations: an even-
handed approach offers more possibilities for taking into account the distinctive circumstances that
impact on the delicate balancing of teachers’ and students’ rights. At the same time, such an approach

requires some guidance, to ensure that it offers the necessary legal certainty.

Religious symbols worn by students at school

In the case of religious symbols worn by students at school, the reasoning is slightly different:
manifesting one’s religious or philosophical conviction through the wearing of symbols and religious
items of clothing by students at school is an expression of the right to freedom of thought, conscience
and religion granted by Article 9 ECHR. According to the ECtHR case law, such manifestation can be
subjected only to the restrictions “necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the protection of the rights and freedoms of
others” (Article 9 ECHR). As repeatedly affirmed by that Court, there is less potential for students to
indoctrinate others than for teachers. The right to manifest one’s religion or philosophical convictions
through symbols and clothing should therefore be limited only when it represents a concrete danger to
the principles of tolerance and mutual respect that are essential for any educational environment. Once
again, each case has its own specificities that need careful (even-handed) consideration. Moreover, a

general ban on religious symbols worn by students, though accepted by the ECtHR when the State’s
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policy is to safeguard the secular character of its schools, may be problematic in light of another
fundamental principle of the educational process, namely, pluralism. Justice understood as even-
handedness requires that a general prohibition should be the last resort, to be used only in cases where
other less restrictive means do not allow for an adequate solution. The arguments in favour of an
inclusive case-by-case approach (as well as those that require recourse to even-handed means), already

mentioned in reference to teachers, apply a fortiori in the case of students.

2.3.1.2 Places of worship

Places of worship play a key role in the expression of any religion or belief. The RELIGARE research
has addressed three sub-issues in particular: the construction and the opening of places of worship, the
reassignment of former places of worship for other purposes and the location as well as the rules and
regulations that apply in the case of (public and private) burial grounds or cemeteries. The cross-
country comparison indicates that although, in principle, all religious communities can expect to be
treated equally (this applies explicitly to Belgium, Bulgaria, Italy, the Netherlands and Spain), in
practice this is clearly not the case. In Turkey, for example, non-Sunni groups or different
sects/denominations within Islam are not granted the treatment enjoyed by Sunni Islam; in Italy,
although the law is the same for all and does not distinguish between religions, in practice it is
extremely difficult to open or build any type of religious monument that is not a Catholic church. In
some cases formal procedural reasons are invoked to withhold administrative permission: protest by
neighbours, sometimes accompanied by threats of violence (in Bulgaria, England and Wales),
excessive noise at night (Germany), and traffic congestion combined with a lack of parking space

(France).

There are also important differences between national policies as to the financing of places of worship.
The Danish State supports the building of places of worship belonging to the (Lutheran) state church.
In Belgium, the government does not generally give financial support to the building of places of
worship, but it does offer, to recognised religions, the right to such support for maintenance and
renovations of their buildings. Bulgarian law allows the government to support the building of a place
of worship, but when and how this is done is at the discretion of the local authorities. In France, the
government may not in principle fund places of worship, but recent legislation allows local authorities
to issue leases for places of worship, especially where the building in question is also used for other
purposes (see also pp. 33-34 below).

2.3.2 A key conceptual proposal: not one public space, but three kinds of public
Space

The data collected within the framework of the RELIGARE project on the different ways European

States have opted to achieve the neutrality of the public space clearly indicate the intricacy of the

question whether the public space can ever be neutral (from a religious or philosophical point of

view).

The answer to this question depends on what one understands by ‘neutral’: if a neutral public space

ought to be one that has no distinctive quality or characteristics, then the answer cannot but be
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negative. Public space, in all its various manifestations, has always had distinctive characteristics that
derive from the history, culture and belief of the people who live in it. As religion is one of these
characteristics, a public space cannot be expected to be entirely religiously neutral: even the most anti-
religious States (e.g. Enver Hoxha’s Albania) could not, in practice, build a public space totally devoid
of religious characteristics. If, however, the term ‘neutral’ is used in the sense of ‘having no
preference’, being even-handed, fair and impartial, the conclusion cannot be so clear-cut, and one
needs to distinguish between the various possible meanings underlying the expression ‘public space’;

in combination they allow for a more accurate analysis of the comparative data.

The RELIGARE team posits a new conceptual understanding that distinguishes between three
different public spaces: common, political and institutional. These three types of public space need not
necessarily be seen as physically or temporally separate; rather, they coexist and overlap to a
considerable extent. A square, for example, is typically a public space that can be common, political
and institutional at the same time, depending on the use made of it. The same applies to the school: it
is a space that is common, political and institutional at the same time. With this consideration in mind,

it is possible to differentiate at least three dimensions of the public space:

a) Under this classification, the common space is understood as the physical space that people have
to enter in order to meet their basic needs; in this sense, it is inescapable. This space is not
accessed with the intention of participating in a political debate, but simply to get to and from
work, for example, or to buy daily necessities. The communication process that takes place in
this space is not primarily political. Of course, wearing a cross, a kippa or a turban may convey
a message concerning the religious belief of an individual, even when that individual is doing
his or her shopping. But the same kind of message can also be conveyed by his/her haircut,
earring or tattoo and there is no reason why religious symbols should be regulated more
restrictively in such situations than other symbols. From a normative point of view, the common
space must be kept as accessible as possible to avoid segregating in their homes people who feel

bound to manifest their religion or belief in some way when entering the public space.

b)  The political space in this schema can be understood as the space of debate and discussion
where the public discourse takes shape. It should not be regarded only as a space of intellectual
“argumentation about the truth value of propositions”, but more broadly as “a realm of
creativity and social imaginaries in which citizens give shared form to their lives together, a
realm of exploration, experiment, and partial agreement”; it is the space where new
“normative worlds”, as Robert Cover calls it, take shape.” It is frequently also a metaphorical
space, although it can take the form of physical locations (Speaker’s Corner in London, or a
political rally in a square, for example). In order to perform its function of providing room for
open and democratic debate, the political space should be free and pluralistic: the visible
presence of different religions and beliefs in this area is indispensable to the pluralism on which
a democratic society is based (as affirmed by the ECtHR’s decision in Metropolitan Church of
Bessarabia v. Moldova, 2001).

c) Finally, the institutional public space can be understood as the place where binding

deliberations, which are compulsory for all, are conducted (parliament, the law courts, public
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administration, etc.). It is not (only) the space of debate and discussion, but the place of
decisions that, once taken, have to be respected by everybody. A law court is not a TV talk
show: a court delivers an enforceable judgment that determines who is right and who is wrong.
In order to gain the general respect and recognition that is required for the enforcement of such

binding decisions, this space must not only be, it must also be seen to be, fair and impartial.

In the three public spaces identified above, individuals act in a different capacity according to the role
they take or the task they are expected to perform in that space. A public school, for example, is
attended by students and teachers. Once they have entered the school doors, students retain their
private status, while teachers acquire a more public status. Consequently, when a student wears a
headscarf she is manifesting her personal conviction/belonging; when the scarf is worn by a teacher,
this private dimension cannot be dissociated from the public one. This role differentiation may help
explain why the case law in most countries investigated within the framework of the RELIGARE
project indicates greater willingness to accept the students’ scarf than the scarf worn by a teacher. One
speaks of the same space (the school), but seen through the lens of the various roles performed by the
actors, one distinguishes two different groups of people who take different roles within that (same)
space. Even-handedness implies that one takes a different position depending on the role and

responsibility of the person(s) involved.

One can also look at the public space issue from an angle that is neither spatial nor personal, but
functional. From this perspective, the notion of public service comes to the fore: the school or the
hospital provides a public service, independently of whether it is a public or a private school or
hospital. A public service can be provided both by a public and by a private institution. At present, the
tide seems to be turning towards the expansion of public services rendered by private institutions
(including in fields that were traditionally reserved to the State, like security, management of prisons,
etc.). From this functional point of view, new questions arise: are all public services, without
distinction, to be provided in a ‘neutral” way? When a religiously or belief-oriented private institution

provides a public service, is it obliged to give up its religious/belief characteristics?

The distinction between the three spaces, each with its own characteristics and uses, allows for the
application of differentiated solutions to different situations. The typology also yields two yardsticks
of equal treatment, through the combined test of ‘inclusive State neutrality’ and ‘justice as even-
handedness’, to play the role assigned to them; by emphasising the diversity of spaces, the inclusivity
test focuses not so much on the substance of religions or beliefs, but distinguishes instead between
modalities of management of the public space, and it makes this management depend on the functions
one particular space has within a particular context. By focusing on the various functions a particular
space may have in a concrete situation, no actor in the public space is confined to a single identity.
The aim is to include all parties (individuals) concerned, through a careful examination of the

characteristics of each situation placed in its own context.

It is against this backdrop that a number of specific recommendations have emerged from the
RELIGARE project. These are listed in the section that follows.

2.3.3 Recommendations with regard to public spaces
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2.3.3.1 Recommendations with regard to religious dress codes

(1) Combating discrimination. Both the EU Commission and the Member States should assess
whether the existing rules concerning the wearing of religious symbols or clothing by students and
teachers in public schools — insofar as public schools that provide vocational guidance, vocational
training, advanced vocational training and retraining are concerned — respect the national provisions
adopted pursuant to the proposed horizontal directive. While pursuing the discussions on the proposal
for the horizontal directive, one relevant question to assess is whether the prohibition on wearing the
full-face veil in public spaces and the provisions concerning the wearing of religious symbols by
students in public schools, which are in force in France and Belgium, constitute a form of
discrimination in light of Art. 2(2) of the proposed directive.™

(2) Providing guidance. Drawing inspiration from best practices that have proven successful at
national and local levels, the Commission should help disseminate information that can aid the public
authorities of the EU Member States in addressing the issues of the full-face veil and of religious
symbols worn by students and teachers at school, in a way that is in compliance with the ECHR norms
and the EU laws. EU Member States should also consider the possibility of establishing advisory
bodies at the local level, with the participation of different stakeholders, which would provide
guidelines on the issue of religious symbols/clothing worn by students and teachers at school in a way

that respects the specificities of each situation.

(3) Protecting women’s freedom of choice. EU Member States should assess the effectiveness of the
existing legal frameworks aimed at protecting women against being forced to wear religious or special

clothing and, where there may be such compulsion, increase the level of protection.

(4) Avoiding unnecessary prohibitions. Legislators should refrain from enacting a general prohibition
preventing teachers from wearing religious symbols and clothing at school, provided it is possible to
address the issue on a case-by-case (school-by-school) basis through the intervention of the school
authorities. Authorities should limit the prohibition for students to wear symbols and clothing
expressing their religious or philosophical convictions to situations where such restriction is strictly
required to guarantee the carrying out of school activities and no reasonable accommodation of the
religious needs of the student seems negotiable. In both cases, if the competent authorities deem that a
general ban on religious symbols and clothing worn by teachers or students at school is required, this
should be formulated in terms that are non-discriminatory and that place as few limits as possible on
the freedom of thought, conscience and religion of students and teachers alike, as well as the right to
education. Finally, EU Member States should refrain from introducing a general ban on the full-face
veil in all public spaces, in particular by recourse to criminal law provisions, and should assess the
suitableness of limiting the wearing of the full-face veil only in those places and situations where
seeing the face of an individual is required for security purposes or where public or professional
requirements demand that civil servants wear religiously neutral attire or that their face can be seen.

2.3.3.2 Recommendations with regard to places of worship
(1) Government authorities should effectively apply the principle of equal treatment to the building

and opening of places of worship. It cannot be accepted that the discretionary powers of local
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authorities allow them to treat different religious groups differently when it comes to the acquisition or

lease of a place of worship.

(2) Religious communities are entitled to be treated even-handedly with respect to bell-ringing or calls
to worship. Even-handedness also means that government authorities take into account all contextual
factors, looking for a fair balance between what is acceptable — preferably, through negotiation — to

impose on a neighbourhood and the requirements of the protection of religious freedom.

(3) If a place of worship is no longer used for its initial purpose, it is recommended that the owner
(most often the religious community concerned) be allowed to link the selling of the building to

conditions governing its future use and that are legally enforceable on the buyer and his successors.

(4) Finally, it is recommended that legal steps be taken to ensure equal treatment of all religious
groups as regards burial or cremation. Restrictions imposing serious constraints on the wishes of
various religious communities concerning burial or cremation, should be critically assessed: are they

still justified in light of contemporary means of protecting public health?

2.4 State support mechanisms

The RELIGARE project has also investigated the issue of State support to religious and other
communities of conviction, in particular the funding of clergy salaries and the financing of a number
of core religious activities and institutions. Special attention has been paid to the funding of places of
worship, the access to and funding of religious and philosophical broadcasting on public media
channels, as well as the funding of training for religious leaders. Subsidies for charitable, educational
or social activities under the guardianship or responsibility of religious or philosophical organisations
have not been taken into account. Where religious institutions receive public subsidies for these
activities, it is generally conceived of as remuneration for a public mission. Such “secular” activities
carried out by institutions or individuals sharing a common religious conviction therefore fall outside
the scope of the RELIGARE research strictly speaking.

At first sight, the issue of public financing of religious and philosophical organisations seems remote
from the competencies of the EU. Article 17(1) and (2) of the TFEU confirm this. Sociological and
demographic changes in European societies mean, however, that the financing of religions and
philosophical organisations poses a key challenge to constitutional arrangements and regulations of
State support as they have been elaborated in the past in the internal legal order of the Member States.
In order to assess the challenges that State support to religious groups (and occasionally also to secular
organisations, as is the case for the humanist movement in Belgium and the Netherlands) actually
poses to public policies, closer attention needs to be paid to the impact, in practice, of State support:
who are these groups and is State support even-handedly distributed among them? Two recent
developments that are characteristic of European societies appear of particular relevance here; they
challenge policy- and decision-makers ever more pressingly in an increasingly diverse societal
context: individualisation of life styles and (personal) convictions and the steady increase of
secularisation. They are reflected in policies of deregulation and privatisation which, in turn, result in

the financing of religious groups being left to market forces and the private sphere.
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The RELIGARE project undertook a comparative examination of the various regulations that apply in
the countries under scrutiny. The method adopted has been an analysis in two steps. First, it
distinguishes five models of State support to various religious groups,” paying special attention to
certain injustices that are the consequence of a lack of adaptation (of the historical legislative
framework in place) to recent socio-demographic developments in contemporary European societies.
Secondly, the analysis looks toward the future: what models offer better alternatives, and is there a
role to play for the EU in promoting such alternatives? In the section 2.4.1 below, the focus is on the
latter question: what alternatives to the existing models of State support could be developed and what
role could the EU play in this? The comparative analysis of sociological data collected by the
RELIGARE project shows increasing criticism of the historical models of State support. The critique,
however, targets not so much the principle underlying such support but rather the way the existing
mechanisms are being implemented: discriminatory biases and the lack of equivalent public support
for sometimes long-established communities and newly arrived religions or beliefs. Adaptations have
been made in some countries, but for the most part they are still based on the existing design, often
with no assessment of the place of or the role played by religious and, more broadly, belief groups in
State and society. It is not enough to extend support to other groups beyond the ones that have hitherto
been the beneficiaries, since even then there will still be groups excluded, or even discriminated
against. Moreover, it does not suffice to draw inspiration from (experiences and models from) abroad,
given how deeply each model is rooted in the history of a particular country and in certain equilibria

that have not been easy to achieve.

2.4.1 A forward-looking approach: pragmatic steps in search of a more ‘inclusive’
and even-handed way to justify State support
The comparative investigation of different models in force reveals that mechanisms of State support
for religion, which were mostly designed during an era when traditional religions still formed the
majority (and were hence much more important than they are in Europe today), and, moreover, could
in some cases lay claim to compensation for the confiscation of their property, are now the subject of
increasing criticism. The main criticism is that they fail to meet the conditions of equal treatment of
religious and belief groups both old and new, with the numbers of the latter growing just about
everywhere in Europe. These groups are not only linked with post-war migrations, but also with the
free movement of persons within the territory of the EU and with the phenomenon of new individual
religious choices. Moreover, non-religious people ask for respect for the freedom not to have a

religion.

In subsections 2.4.1.1 and 2.4.1.2 below, a number of policies (possible alternatives to the present
models) are sketched out. They draw on what has already been put in place in some countries, or adopt
a more future-oriented view. At this stage, it may be useful to recall the position of the ECtHR on the
principle of State support to religions. An examination of the case law of the ECtHR reveals that the
Court does not exclude differential treatment, but it requires a balanced and explicit justification in an
objective and reasonable manner. However, one significant trend in the ECtHR’s interpretation of the
Convention is the progressive strengthening of the requirements of non-discrimination. It entails that

national legislators are required, whenever necessary, to adjust existing mechanisms of support with a
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view to offering equivalent benefits to a//, including non-majority and/or non-traditional groups. The
requirement comes very close to the standards developed by the RELIGARE project: ‘inclusive State

neutrality’ and ‘justice as even-handedness’.

2.4.1.1 The fiscal route

One way to support religions is indirect financial support of religious denominations (and other non-
religious organisations) by means of tax benefits for their charitable, educational or social activities.
This arrangement exists in all ten countries analysed by the RELIGARE project. In some countries,
this indirect form of support is also made available for religious activities. In practice, tax exemptions
and tax deductibility arrangements for donations and bequests allocated to religious communities
along with other non-profit organisations are a way to support funding of religions by members and
followers; they can benefit from an extensive range of tax exemptions and deductions that are in some
cases linked to activities and services (VAT exemption or VAT reduction for the supply of goods and
services, exemption or reduced rate of business and corporation tax). Other types of exemption may
also apply, such as exemption from inheritance tax, exemption from tax on donations and bequests,
tax deductibility for donors, exemption from property tax for buildings mainly used for public

worship, etc.

If some activities of religious organisations are to be considered as serving economic purposes, they
are generally subject to taxation rules that apply equally to (other) economic activities as well. In
certain countries religious organisations are exempted from value-added tax (VAT) on the acquisition
and construction of real estate or on services and supplies of goods, provided their services are open to
the public (Belgium: VAT Code, Art. 44, § 2, 11°; France: General Tax Code, Art. 261). In most
cases, a distinction is made between commercial and non-profit activities, as well as between religious
or non-religious purposes. In the UK, for example, construction or acquisition of a building is zero-
rated for VAT if it is wholly used for charitable purposes (HM Revenue & Customs 2008). In practice,
a de minimis non-charitable use of 5% of the building’s floor area is permitted. The rule sounds
simple, but is not always easy to implement since it may not always be possible to distinguish between

commercial and non-profit or religious activities carried out within the same building.

Similar exemptions apply to property tax, provided the buildings are used for public worship
(Belgium: Income Tax Code, Art. 12; England and Wales: Places of Worship Registration Act 1855;
France: General Tax Code, Art. 1382-4e and Art. 1407). In case of mixed commercial and non-profit
use of one and the same building, the exemption applies on the basis of evidence that the space is used
mainly for public worship (at least 70% in the Netherlands; Hoge Raad [Supreme Court of the
Netherlands], 4 December 1991). In other cases the exemption is strictly limited to the percentage of
the property in which non-commercial activities take place (Imposta municipale unica [IMU] in Italy).
In Spain, tax benefits are granted to the main denomination and to historical religious denominations
(recognised, registered or having an agreement with the State). Therefore, tax exemption is available
to the Catholic Church but also, albeit to a lesser extent, to religious denominations that have

cooperation agreements with the State. Respondents interviewed on the issue were demanding an
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extension of the tax exemption to all registered religions (Registro de entidades religiosas), arguing
that, if benefits are granted on the grounds of religious aims and public benefit, it does not make sense
to limit them to denominations with cooperation agreements with the State. Alignment of religious
organisations with other types of organisations should make it possible to extend the tax benefits to

other denominations as well, provided they comply with minimum standards that apply equally to all.

The RELIGARE data regarding allocation of tax incentives exhibit a certain convergence across the
different national legal systems; this applies to the requirement that the activity be non-profit in nature,
as well as to more specific admissibility conditions such as numeric size of the beneficiary groups,
reference to promotion of human rights, presence or absence of an explicit reference to religious
activities, financial transparency, etc. A presumption of public benefit for religions is included in some
domestic legislation, by explicitly including certain religious organisations among tax-exempt Public
Benefit Organisations (PBOs) (Bulgaria, Denmark, France, Italy, Spain) or treating “advancement of

religion” as a charitable purpose (Germany, UK).

A significant — more recent — trend throughout Europe is the demand that minority groups be better
supported financially. A recurrent claim is that tax benefits for groups or organisations should not
depend on their legal status, but should instead be allocated on the basis of their public benefit
purpose, a non-discriminatory criterion ensuring (inclusive) State neutrality, equality and
transparency. Equal treatment should apply to groups and communities, irrespective of their doctrine,
historical role or legal status. Public authorities (tax administration, state body, independent
commission, etc.) should not be allowed to require more than the fulfilment of minimum conditions, in
particular by checking an entity’s compliance with public order, a criterion that applies indistinctively

to every type of organisation.

Tax exemptions may also serve another aim, namely to encourage taxpayers to make donations to
groups and communities of their own choice. This type of funding therefore seems to be consistent
with the principle of freedom of religion, as well as with the freedom not to identify with any religion:

it is based on social consent and to a certain extent also on social utility.

At present, Member States retain a considerable margin of appreciation in granting tax exemptions.
For the sake of ‘inclusive State neutrality’ and also of ‘even-handed’ distribution of the benefits, it
should be a requirement that public authorities in each country disclose clear and reliable information
on their assessment criteria when granting exemptions to groups and/or associations. The EU plays
only the subsidiary role of tax coordination (and harmonisation for VAT). The European Commission
checks that taxation (or non-taxation) does not create an obstacle to the free movement of goods (Art.
28 TFEU), free movement of capital (Art. 63 TFEU) and the free supply of services (Art. 56 TFEU)
within the internal market. If the Commission detects a failure to comply with EU law, it may initiate

an infringement procedure.

In future, it would no doubt benefit minority groups in particular if the EU could provide the Member
States — proactively — with a (common) set of assessment criteria that could ensure a better
coordination of the conditions placed on tax benefits and, by so doing, promote non-discriminatory tax

treatment across all Member States.

For more information see: www.religareproject.cu
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2.4.1.2 Other methods: the funding of the training of community/group leaders; the
protection of cultural heritage

The results of the RELIGARE project also show evidence of alternative models of public support to

religions and beliefs. One notices in particular the growing importance of the technique of project

financing. The funding of the training of religious and philosophical leaders, and programmes for the

protection of cultural heritage are two such forms of project financing.

The training of religious leaders

Religious leaders can be a driving force in helping, in particular minority groups or communities, to
strengthen their position in society and to express their claims whenever they feel it necessary. As
spokespersons for the community, they are usually also in contact with State officials and/or members
of other communities and intermediary groups. However, RELIGARE data also suggest that leaders
are often not (yet) sufficiently acquainted with the institutional landscape of the country, let alone with
its legislation. It often happens that, for lack of adequate training, they cannot offer the appropriate

support to their group or community.

In most European countries the training of religious leaders has established itself as a historical feature
of the status of religious denominations and, consequently, of their funding. In practice, ministers of
religion from ‘established’ or ‘recognised’ religions (or mainstream, as is the case for Sunni Islam in
Turkey) are either trained at public universities (Denmark, United Kingdom) and university seminaries
(Turkey, Bulgaria) or at private universities and university seminaries (France, Belgium, Spain, Italy,
Netherlands). Faculties of theology in public universities, for example, are funded at least partly by
public authorities. Religious groups more recently established in Europe cannot offer equivalent
training facilities for their religious leaders, with the exception of Germany, where Islamic theology
has now become part of the university system and is funded by the State authorities. In the

Netherlands, a similar development appears to be in process.

Support from the Member States for setting up a suitable system of training for religious leaders,
ensuring that minority groups are offered equivalent facilities to those offered to other religious and
philosophical groups, would constitute a form of support that could be perfectly in harmony with the

principles of ‘inclusive State neutrality’ and ‘justice as even-handedness’.

State support for the protection of cultural and religious heritage

Yet another form of project financing is the protection of religious and cultural heritage. Although to a
varying degree, in all ten countries under scrutiny public interest in heritage and its maintenance is
considerable, and it has grown over the years. With some noticeable but very limited exceptions, one
can observe many common points in the way European countries manage and preserve religious
heritage. Among these commonalities figures the financial support given to religious groups and
communities for the maintenance of historic buildings. This support is quite systematically and

narrowly linked to the cost of such maintenance. The logic applies particularly to religious buildings,
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especially places of worship that are seen as counting among the most valuable parts of common
cultural heritage. Whether located in the countryside or major cities, religious buildings play a central

part in the debate of how best to preserve heritage.”

A challenge that should not be underestimated, however, has been the steady growth of mass tourism.
This has given rise to new situations: religious heritage buildings are in a growing number of cases
considered to be first and foremost a cultural heritage, separated from their traditional function as
places of worship. This gradual, but nonetheless radical, change in both the perceptions and the actual
use of religious heritage buildings changes the situation: does the subsidy given for the upkeep of a
building or place of worship benefit primarily the religious group that claims it, or the visitors who are

interested mainly in the cultural significance of a place, whether or not this is linked to religion?

The present situation is generally speaking the following: religious heritage can benefit from direct
State support, but only as a part of cultural heritage and not on religious grounds. The main criterion
for allotting funds is the condition that the property be an open place of worship. It is the result of
religious heritage now being conceived of as part of national history (Belgium, France, the
Netherlands, some buildings in Germany, where churches are state-owned, and Italy — Fondo edifici di
culto). In the Netherlands, the legislation accepts that although religious buildings are privately owned
by religious groups, some of these buildings, as listed monuments, are entitled to benefit from regular
direct public grants. The same is true in Bulgaria and Spain. In the case of Bulgaria, additional funds
can be provided by the Council of Ministers of Religious Denominations Directorate.

2.4.1.3 State support to religion and belief in the media

Another particular form of State support that deserves to be mentioned here is State support to religion
and belief in the media. The State has a specific responsibility in plural(ising) societies. Its task “is not
to remove the cause of tension by eliminating pluralism, but to ensure that the competing groups

9957

tolerate each other™’, where the position of minorities needs special attention.” Public media are an

important instrument for the State to protect, advance or even guarantee this pluralism.

Generally speaking, the national broadcasting regimes in place in several Member States offer airtime
to religious groups as well, in one way or another. This tradition goes back to the origins of the
broadcasting regimes. Situations vary across FEurope, but in general access to public
broadcast/television is made possible for a plurality of religions in the majority of the ten countries
researched. Such arrangements do not exist, however, in Bulgaria and Turkey. The outcome for the

Muslim communities is very different in the two countries.

For more information see: www.religareproject.cu
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Table: Religious broadcasting on public channels (10 countries researched)

Only

dominant religions
getting access,

with no real presence

Religious broadcasting,
but

no direct access (licence)
for different religious
groups,

Plurality of religions

getting direct access

Plurality of religions
and

non-religious groups

getting direct access

(4: RC, Pdif, J +I+Hm

of other minority with a strong presence of
religions: the dominant ‘established’
religion:
¢+-Turkey 4-United Kingdom +-France +-Belgium (federal)
1M, ..) (Christianity dominant) (5:RC,P,J,M,B+ Flemish Community:
Hm...)
+-Bulgaria ¢-Denmark (6:RC,P,J, 1,0, Hm)
+-Spain
(1:0) (dominant PL, but also: J, French Community:
M, RC, Pdif) (4:RC, 1, M, P)
(4:RC, P, J, Hm)
+-Italy
Germanophone
(4:RC, P, ..) Community
+-Germany (federal) (2:RC, P)

¢-The Netherlands

(7:RC, P, 1,1, B, H, Hm)
(system of state-supported
religious broadcasting ends
in 2016)

RC= Roman Catholic, PL= Protestant Lutheran, P= Protestant, Pdif= different Protestant denominations,
J= Jewish, M= Muslim, O= Orthodox, I= Islamic, B= Buddhist, H= Hindu, Hm= Humanist / Freethinkers

Guaranteeing access to radio and television channels does not, however, necessarily go hand in hand

with full State funding of the programmes broadcast. As things stand, public channels have very

limited resources for offering airtime to religious groups. In Belgium for example, the national

legislation provides for extremely poor airtime and budgets.” The Netherlands will soon change its
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policy on religious broadcasting, by ending access and funding in 2016. This radical change has its

.. . .. . . 60
origins in current policies of financial restraints.

Strikingly, State support to religious broadcasting does not always correlate with the traditional
systems of State support to religion: countries without regular church financing, such as France and
the Netherlands, have nevertheless set up a generous policy of airtime for religious broadcasting.
Possibly, this may have to do with the fact that broadcasting is a technology that developed well after
the establishment of the historically grown State-religion(s) regimes.

The growing variety of groups that claim access to airtime raises questions of selection of the groups
eligible for a broadcasting licence. In their policies of distribution of airtime (i.e. setting the criteria for
access to and the different allocations of airtime), the State neutrality principle requires that authorities
refrain from being partial to certain religions. The criteria developed for the allocation of airtime have
raised questions on State neutrality in different countries (Belgium®', the Netherlands®’, Germany®),
as a consequence of the fact that the State tends to be more ‘interventionist’ when the number of

competing candidates for airtime is increasing.”*

The growing number of State-funded religious broadcasters also gives rise to problems of
accountability and transparency (the Netherlands®). As a result of their internal diversity (and
disunity), Dutch Muslims for example, lost their share of Dutch radio and TV airtime in 2011,% and
only got it back in 2013.°" In Bulgaria, the Turkish Muslim minority watches the Turkish media given
the absence of regular Muslim religious broadcasting on Bulgarian public television channels.” Non-
religious communities (especially the humanist movement) have entered the radio and television scene
in Belgium (since 1932 for radio) and 1951 for TV) and the Netherlands (since 1926 for radio and
1971 for TV). In other countries (France®”, Germany’’, UK""), non-religious organisations have not yet

succeeded in gaining access to broadcasting time on a comparable basis on nationwide channels.”

The available data on the broadcasting regimes in the ten countries under scrutiny show that, over
time, the evolution of State policies follows the same pattern, starting with regimes that only accept
the presence of a traditional majority (State) religion and ending with a more inclusive broadcasting
regime, mirroring in some way the new religious and philosophical diversity in society. The research
data for the ‘type A’ countries show that minority religions attach considerable importance to being
present in the mass media, not represented by others, but gaining access to public channels themselves
(Bulgaria” and Turkey’). The media regulator in Bulgaria received complaints from non-registered
religious minority communities with reference to the presentation of their activities in broadcasts by
TV operators.” The research data for ‘type D’ categories point to the growing organisational
difficulties arising from an increasing religious ‘external pluralism’ on the public channels (the
Netherlands).

2.4.2 Policy recommendations for State support to religion and belief

In assessing techniques for the public funding of religious (and exceptionally also secular groups, as is
the case in Belgium and in the Netherlands), the RELIGARE project has focused on activities that are
specifically religious or philosophical in nature; it left aside the funding of more peripheral forms of

For more information see: www.religareproject.cu
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social action. One major finding resulting from this assessment is the increased importance given to
(the requirement of) greater transparency and objectivity of public funding techniques, rather than
calling into question the principle of such funding itself. Applying inclusive even-handedness in a
procedural approach, would mean that all stakeholders take part in the discussion on whether and how
State support should be provided and which participatory techniques are best adapted for facilitating
the distribution of this support.

Given that the EU authorities lack competence in this area, over the short term substantial differences
among the policies of the Member States will necessarily persist. A lack of competence at the EU
level does not mean, however, that EU authorities have no responsibility for the possible effects of EU
policies on the status of religious and philosophical groups (or their individual followers) in Member
States. The EU authorities are not empty-handed: the Commission provided itself with an instrument
that enables the EU policymakers to evaluate the human rights aspects of new proposed legislation at
an early stage: the technique of the ‘Impact Assessment’ (see section 3.1.2.3 below). Impact
assessments, which also take into account the possible impact of policy proposals on human rights (the
catalogue, formulated in the Charter), are relevant for the position of the freedom of religion or belief

in its collective dimension too.

(1) The EU Institutions should include religion not only in its individual but also in its collective
dimension (the human rights position of religious and non-religious communities of conviction)
systematically in the Integrated Impact Assessments as a structural component in the policy-making

process.

(2) Regarding tax policies, any policy that is being put in place should promote the alignment of
churches, religions and belief groups with organisations acting for public benefit (PBOs), irrespective

of their legal status within the State (recognised, registered, etc.).

(3) Tax deductions for donations, bequests and inheritance in favour of public benefit organisations
(PBO), including religious organisations, may be a means to encourage the funding of religions by
their members and followers by (a) by increasing the rate of deductibility; (b) subtracting deductions
from taxable income, rather than from actual tax due; (c) raising the limit of the deduction and d)
lowering the threshold for deductibility, in order to open up the tax facilities to lower income groups

as well.

(4) The EU promotes projects that benefit society at large. With regard to the status of PBOs and the
European tax framework for PBOs, the EU could play a more pro-active role in determining a
common concept of public benefit with a view to achieve a better coordination of the national systems

in place.

(5) Within its competence of tax coordination, the EU should further promote transparency and
accountability of the groups receiving support, as a way of combating any indirect discrimination of

further developing a common tax policy.

(6) In the area of religious / cultural heritage, the EU could play a constructive role by supporting

programmes that make it possible to critically assess the difficulties that come with the
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interminglement of religious and cultural heritage, and in particular in the case of reassigning religious

heritage buildings for other uses.

(7) More specific means that are to be taken into consideration if a system of state supported religious

broadcasting is maintained (external pluralism):

- When public radio or television channels are operated by (or under the responsibility of) the State,
an equitable and transparent procedure should be allowed for providing various religious or belief
groups with access to these public channels.

- The position of minorities should not be neglected, nor should the organisational specificities of
some minority religions in particular (as is the case for Islam).

- Even where religious communities or groups have no access to licences for their own radio or
television on public channels, access to other radio and television programmes (for instance, news
programmes and documentaries) should be made possible in order to reflect diversity of religions
and beliefs in public dialogue, on various subjects that matter in society, including ‘religion’ itself.

- Religious and belief groups should not be particularly disadvantaged from owning or operating
radio or television facilities (on national or local level).”® States upholding a ban on religious
channels should reassess the necessity and effectiveness of a ban in the light of growing religious

diversity.

3. Religion and EU action

Introduction

The RELIGARE project focused on tensions between the application of non-discrimination norms and
the fundamental right to freedom of religion and belief. It has shown that tensions arise in various
areas of social life, which may in the end escalate into intricate legal conflicts. Some of these clashes
have gained considerable public attention, such as the debate about the wearing of the Islamic
headscarf in French public schools and in private workplaces, the discussions about the display of
crucifixes in public schools in Italy and, more recently, the ritual circumcision debate in Germany. In
cases of ‘clashing rights’, balances must inevitably be struck, however imperfect these may be, and
any constraints must be justified. What role(s) should the EU institutions play in this area? In what
matters can they be expected to take the initiative in the years to come?

This section advances a number of concrete recommendations to the European Institutions for
developing a coherent legal and policy framework that addresses issues of freedom of religion and
belief. It identifies no less than three types of actions that would enable the EU to become more deeply
engaged in the combat of religious discrimination and in the guarantee of religious freedoms broadly
understood. The proposals are based mainly on the findings of the RELIGARE research project, but
do not of course exclude the possibility that in the years to come, the EU would take yet other
initiatives or become more closely involved in the struggle for equal treatment of all persons in

Europe, taking account of religion or belief.

For more information see: www.religareproject.cu
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The first type of action consists of legislative instruments. The EU has already developed several such
instruments — some more constraining than others — intended to render more effective the fight against
certain forms of exclusion or discrimination on grounds relating to religion and/or belief. To date
Directive 2000/78/EC is one of the principal such instruments adopted by the European Union to
combat discrimination in the employment sector. The new ‘horizontal directive’ has since been
proposed. A second type of initiative involves the various participatory procedures (encounters,
dialogues and reflection on the future) — whether already in place or yet to be set up — among the EU
institutions and various groups and/or persons concerned directly or indirectly by discrimination on
grounds of religion and/or belief and, more generally, by diversity policies. Article 17(3) TFEU
reflects this sort of deliberative participation. Finally, a third type of action or initiative is the
involvement of experts, either by commissioning reports on specific topics, as was the case with the
RELIGARE project, or in the form of experts groups, with a consultative role, who are available to the

EU institutions, when needed, to examine specific questions in greater depth.

From a policy perspective, the three types of initiative are clearly different in nature and it is only
those legislative instruments with direct effect that are binding on member states. But taken
together, they would enable the EU to make a greater investment in elaborating a policy that, on the
one hand, takes into account the sovereignty of states in managing religious and philosophical
diversity in the internal legal order (the principle of subsidiarity), while on the other hand ensuring
that this management is respectful of minimum standards of protection (fundamental principles) that
are applicable across the entire territory of the EU. All three types of action are necessary for setting
up a policy that is inspired by the ideal of the greatest possible inclusivity, that is to say, where
individuals are respected in their diversity, and that seeks to benefit from the active and committed
participation of all its members, taking account of their religion or belief, if that is their wish. The
fight against discrimination is not sufficient in and of itself; it must be accompanied by participatory

procedures that are both open and democratic.

3.1 Three types of action at EU level

3.1.1 The legislative route: On the proposed horizontal directive
Building on the EU’s existing framework of rights, and more particularly on Directive 2000/78/EC,

the EU could decide to extend its non-discrimination (and integration) arsenal to issues pertaining to
religion and belief outside the scope of employment by giving further support to the legislative
procedure conducting to the adoption of the proposed Council Directive on implementing equal

treatment between persons irrespective of religion or belief, disability, age or sexual orientation.”’

On the one hand, such an extension would align EU law with what has already been achieved in
several Member States which, in their domestic anti-discrimination legislation, go further than

Directive 2000/78/EC, albeit with some modifications. On the other hand, one must remain realistic:
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the text of the so-called horizontal directive has for several years now been the object of considerable
political reticence; its adoption would not be a smooth path. Moreover, it is essential to study
attentively the reasons given by those Member States which oppose the directive, in order to be able to
take these into account without necessarily giving up the aim of having the debates reach a successful
end and then seeing the adoption of a European legislative instrument that would considerably extend
the scope of the struggle against unjustified exclusion. In its Green Paper accompanying the proposed
horizontal directive, the European Commission has expressed its wish to ‘complete’ the European

non-discrimination framework.”

Considering the above, and without in any way detracting from the advantages one might expect from
an additional European legislative instrument that widens the scope of the fight against discrimination
to include the entire field of services, it can be said that from the perspective of the principles of
religious freedom and non-discrimination, the proposed horizontal directive is a missed opportunity.
One may, for example, criticise the current version of the text for limiting the EU’s reservation of
reasonable accommodation to one particular vulnerable group (individuals with disabilities) and not
extending it to reasons of religion or belief. This may block the avenue of reasonable accommodation
for reasons of religion or belief in the foreseeable future, by prioritising the protection of persons with
disabilities. One wonders whether this normative choice is consistent with the EU’s ‘Europe 2020’
strategy for ‘smart, sustainable and inclusive growth’: policies can add to sustainable and inclusive
growth, and work towards an inclusive labour market that fully takes advantage of the skills and
talents of its (ethno-religiously) diverse population, with due regard for fundamental rights in the

workplace.

There are two possible attitudes in this regard. Either one takes a pragmatic attitude that consists of
maintaining the text in its present version, without adding to the protections it currently contains, in
the hope of thereby maximising the chances of success of the difficult negotiations among Member
States concerning an instrument that does not enjoy unanimous support. Or one tries to be more
ambitious and takes advantage of the fact that the directive has been in the pipeline for a long time —
the fate of the proposed horizontal directive at this time still remains unclear — to suggest amendments
to the text that has been put forward.

Another possible critique, based on a detailed analysis of the text of the proposed directive, is that
religious-ethos organisations may feel their freedom and autonomy is restricted by standards of non-
discrimination, while individual members of religious minorities facing hostility will obtain additional
protection against discrimination in important public spheres. The proposed horizontal directive, by
expanding the right to non-discrimination on the basis of sexual orientation and of religion or belief
(two highly relevant grounds) to the broad societal areas of education” and goods and services, would
indeed affect the position of commercial operators with strongly held beliefs, religious schools and
religious-ethos companies offering goods and services available to the public. The proposed directive
would not only give certain rights and remedies to individuals, but also implies obligations on the part
of faith-based organisations and religious individuals in certain circumstances (e.g. hotel owners).
Tensions could arise where religious groups, particularly religious minority groups, were no longer

allowed to define autonomously the specific services they (want to) offer to particular individuals or

For more information see: www.religareproject.cu
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groups. There may indeed be justification for allowing direct distinctions to be made by religious-
ethos organisations or individuals offering services from the perspective of a consistent religious
ideology, in light of the legitimate aim of freedom of religion. Such an arrangement may be one way
to ensure improved consideration of the fundamental right to freedom of religion in the balancing of

rights and interests that is inherent in formulating norms regarding non-discrimination.

These few criticisms in no way detract, as pointed out above, from the merit of a European legislative
instrument that would extend the fight against unjustified exclusions — including discrimination on
grounds of religion and/or belief — to the vast area of services. But one should not miss out on the
opportunity also — from the outset — to examine in greater detail the weaknesses of the existing text, or
at least the undesirable and/or unforeseen effects that risk emerging, as well as the new tensions to
which it might give rise. This is all the more urgent since the directive has not yet been given final

approval.

One of the highest priority recommendations put forward by the RELIGARE research partners is
therefore the suggestion to undertake further study — on a comparative basis, taking into account the
specificity of national situations (i.e., in domestic law) — of the various potential effects of the entry
into force of the horizontal directive, including any deleterious (i.e., discriminatory) and/or

unpredictable effects of such a legislative instrument.

Among the questions to be looked at in greater depth, there is the issue of what to do about ambivalent
situations: what would be the implications of such an EU directive for cases that are on the borderline
between religious and secular? If the horizontal directive comes into force, there will be stiff
competition between autonomy of religion and the obligations that fall under the directive. Where will
the boundary be drawn between the autonomy of faith-based organisations and the expectations of
public/state support to combating discrimination based on sex and gender? Will it be as broadly drawn
as in the US (US Supreme Court case law)? Should the directive also apply to religious education, or
only to all the other aspects of schooling? Religious discrimination within the context of religious
education offered by confessional schools is probably difficult to address, but as far as sex
discrimination is concerned there should be no exemption. If the directive is approved, faith-based
organisations providing a public service, such as adoption agencies, would also be under pressure to
comply with non-discrimination rules, even if they are not State-funded. Only in the realm of their
own, directly religious/spiritual services could they continue to choose freely whom they appoint and
to whom they offer services. And if they want to have charitable status, they will also have to comply

with non-discrimination laws. All these issues, and many more, would need to be further investigated.

3.1.2 The consultative process

A second type of action that would enable the EU institutions to give more weight to a resolutely
inclusive European policy is that of consultation. Three forms of this process can be identified: the

participatory process as enshrined in Article 17(3) TFEU; internal consultation among EU services
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and administrations; and, finally, the obligation to undertake an ‘impact assessment’ before
introducing any new legislative or judicial measure that directly or indirectly affects religion in the
broadest sense. The impact assessment does indeed involve a form of consultative procedure. As
indicated above, participatory procedures are all the more important given that they draw inspiration
from a more constructive logic than anti-discriminatory measures. The struggle against discrimination
does not suffice in and of itself — it must be accompanied by participatory procedures that are open

and democratic.

3.1.2.1 On Article 17 of the Treaty on the Functioning of the European Union (TFEU)
According to Article 17(3) TFEU, the EU is bound to maintain an open, transparent and regular

dialogue with churches, religious associations or communities and philosophical and non-confessional
organisations that are recognised as such at the national level in the Member States and adhere to
European values. In principle, Article 17 is incumbent upon all EU institutions; in practice however, it
is the European Commission, and more particularly the Bureau of European Policy Advisers (BEPA)
that is being entrusted with maintaining such dialogue with interlocutors at various levels, whether in
the form of written exchanges, meetings or specific events. In a recent Decision the European
Ombudsman, in response to a complaint in which mainly the Commission was targeted, attempted to
clarify the meaning of the three adjectives ‘open’, transparent’ and ‘regular’.** What kind of dialogue
should the EU institutions have with religious and civil society groups? The EU institutions have a
certain margin of discretion in framing the dialogue with view to the implementation of Article 17, in
principle, however, they are bound to invite to the dialogue all churches, religious associations or
communities as well as philosophical and non-confessional organisations that are recognised or
registered as such at a national level and adhere to European values. One of the principal aims of the
consultation made obligatory by the procedural provision of Article 17 is to guarantee regular and
direct contact — at various levels and in different ways — between the highest European political
institutions and representatives of religious communities and various communities of conviction
(including non-confessional ones) throughout Europe. In the long run, this makes Article 17(3) TFEU
a potential tool for a truly participatory democracy at a very high level. In its own way, it reiterates the

principle of participatory democracy contained in Article 11 (2) TEU.

The future will determine what will be the impact of this principle, but its importance for issues that
are related to religion and belief in particular should not be underestimated. On the one hand, the
consultative process enables EU institutions — at this stage BEPA more specifically — not only to be
kept informed of the situation and aspirations of various interlocutors on matters that are of particular
relevance to them and exchange views with them. On the other, it enables EU institutions and the
Commission in particular to take certain initiatives which, without infringing on the provisions of
paragraphs 1 and 2 of the said Article 17 TFEU (which confirm the principle of sovereignty of the
Member States in all areas concerning their relations with churches and non-confessional
organisations under their jurisdiction), would guarantee a more consistent implementation of EU law
in areas that relate to the protection of the freedom of religion and belief taken in the broad sense. In
his Decision, the European Ombudsman rightly recalled that the main objective of Article 17(3) TFEU
is to allow the discussion of concrete legal questions and existing legislative provisions and that doing
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so is perfectly compatible with the provisions of paragraphs (1) and (2) of the same article:
“Conducting a dialogue on an issue dealt with in existing legislation cannot but constitute constructive
action”®'. The European Commission embodies and upholds the general interests of the Union and
should be the driving force in the Union's institutional system, also in matters that relate to religion
and belief whenever relevant within the framework of administering and implementing Community

policies and of enforcing Community law (jointly with the Court of Justice).

The RELIGARE project fully supports the Ombudsman’s suggestion, articulated in the above-
mentioned decision, in which he “[...] urges the Commission [...] to develop the understanding of
how Article 17 TFEU should be interpreted and applied [...] and, if necessary, to draw up guidelines
in terms of how exactly it plans to implement Article 17 TFEU” (ibid., 63).

3.1.2.2 Consultation —among various services (directorates-general)  and
administrations
Without waiting for the Commission to align itself with the position of the European Ombudsman in
its dialogue with civil society on questions relating to freedom of religion and belief, it may be useful
here to stress the urgency of another type of consultative procedure that could be set up at the
European level. The RELIGARE research partners have observed that there is a lack of coordination
internally among the different services that, within the European Institutions, are called upon to
consider questions of religious discrimination.** A suggestion that thus emerges from the RELIGARE
project after three years of research on EU policy in ensuring respect for freedom of religion and belief
is that a permanent consultative mechanism be put in place among the services, in order to enable the
teams to listen to each other’s views on certain priorities and, as far as possible, to undertake joint
actions. One possibility would be to activate an inter-service group on religion and belief that would
facilitate the systematic and regular exchange of information among directorates-general at the
Commission level and coordinate the Commission services working in the area. This would make it
possible to put into place a policy of internal consultation on religious questions and matters relating
to the diversity of beliefs any time these require action on the part of the EU. We give a few examples
of such situations below, based on the findings of the RELIGARE research, which in our view would
merit being discussed internally and in a transversal fashion within the EU institutions so as to

facilitate better coordinated action.

The RELIGARE findings suggest that there are a number of issues which require forward-thinking in

terms of the current (and future) BEPA Action Programmes:

With regard to the workplace: the EU has competence to intervene in the way Member States, within
their internal legal order, balance claims pertaining to the protection of the freedom of religion and
belief and the requirement of non-discrimination, including the public acceptance of the expression of
certain identities. A potential expansion of the equality principles contained in EU Directive
2000/78/EC (Employment Equality Directive) — i.e., combating discrimination on the basis of religion
or belief — to other fields of social life as well, e.g., the provision of services (the so-called ‘horizontal
directive’ proposal), would necessarily enhance the scope for such intervention and therefore create

the need for optimal coordination among various directorates-general.
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With regard to family life: both historically and in the present, majority Christian traditions have had a
considerable impact on family arrangements. The variations among the different legal practices of the
EU Member States can adversely affect the freedom of movement and residence within the Union.
Further coordination among the Member States is necessary to take account of this, but doing so is
likely to put some pressure on interpretations of Article 17 (1) and (2) TFEU and so should be
anticipated by the Commission.

With regard to the public space: two aspects in particular have a significant impact on areas of EU
competence, directly or indirectly (through the application of the European Convention on Human
Rights in EU law). First, recent (national) court decisions have driven Member States further apart in
their views of the place of religious expression in the public space; this applies particularly to the bans
on certain kinds of religiously motivated dress. Second, in a number of Member States the application
of equal treatment requirements is being extended to faith-based organisations. These are two sources
of evidence of the fact that, within the EU, the concept of ‘public order’ is given divergent meanings
in the different Member States. Here again, expectations of equality and freedom of movement
potentially clash with the protection of the freedom of religion and belief enjoyed by individuals and
communities within Member States, and therefore put Article 17 (1) and (2) TFEU under pressure.

In sum, the RELIGARE project has identified a significant and growing tension between basic human
rights, especially respect for private and family life (Article 8 ECHR; Article 7 EU Charter), freedom
of religion and belief (Article 9 ECHR; Article 10 EU Charter), and prohibition against discrimination
(Article 14 ECHR; Articles 20 and 21 EU Charter). These tensions intersect with tensions between the
programmes of various EU Commission directorates, especially Education, Employment, and Home

Affairs and with the principles of reasonable accommodation in connection with religion.

A mechanism of continuous and transversal reflection and mutual consultation at the level of the
directorates-general would probably be the most suitable place for coordination to take place, in
terms of the internal and external networking on which the current (and future) Action Programme
focuses. This may require, in the longer term, that questions on the interaction between religion and
belief, the wider secularity of the European space, and the programmes of the various relevant
Commission directorates-general are addressed more firmly after consultation between these
programmes and in line with the future work of the Bureau of European Policy Advisors (BEPA).
Moreover, a more active role could be envisaged for the Fundamental Rights Agency regarding

religious affairs.

3.1.2.3 Impact assessment and the compatibility with fundamental rights
The third and last form of action drawing inspiration from the consultative process that we bring here
into the discussion of European policy on religious matters — taken in the widest sense — is that of the

impact assessment, and more particularly the stakeholder consultation.*® Regular dialogue (Art. 17
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TFEU) and stakeholder consultation (impact assessment) are interrelated issues, fitting in well with
the tradition of the Commission’s Culture of Consultation and Dialogue (2002).%*

In 2010 the European Commission developed its Charter Strategy, outlining the way in which the
Commission plans to implement the EU Charter of Fundamental Rights.*> The Operational Guidance
on Fundamental Rights (2011)*, one of the outcomes of the EC Charter Strategy, is a specific
instrument for EC staff preparing impact assessments, providing guidance on how EU legislative
proposals may have impact on fundamental rights (and, when policy options raise fundamental rights

issues, DG Justice staff will be invited to the Impact Assessment Steering Group).

Impact assessments are an important tool for demonstrating that in the development of new EU
legislation, full account is taken of the human rights protected by the EU Charter. For this purpose a
Fundamental Rights Check-List has been introduced.’” The EC decided that human rights issues
should be addressed in the early-stage preparatory consultations.®® According to the procedure,
stakeholders should give their input during these consultations.*” As a result, EU policy options that
would violate fundamental rights should be discarded.”® This also applies to the compatibility with
respect for the protection of the freedom of religion and belief enshrined in Article 9 ECHR and in
Article 10 of the EU Charter. Yet, the concern should also be that where EU institutions are acting
within the confines of EU competencies, EU policymakers take account of existing domestic
(national) arrangements for relations between the State and religion (ranging from regimes offering
full direct State support to religious groups and communities of conviction to the regimes that
maintain only indirect or hardly any State support). EU policies (and legislation) cannot ignore the
commitments and obligations which Member States historically have taken upon themselves with
regard to the freedom of religion and belief, but also the freedom of association, and when relevant

also property rights.

After three years of research on the commitments that come with the obligation both for member
states and the EU institutions to provide appropriate protection to individuals and communities
claiming their freedom of religion and belief, the RELIGARE project suggests three impact
assessment procedures: one with a view to involving stakeholders in EU policy preparation
(consultation and advice) on topics that are relevant for religious and non-confessional communities
of conviction; a second on the position of religion and belief in its collective dimension; and a third
on EU law and its transposition/implementation by member states (EU guidelines for national

governments).

Involving stakeholders in EU policy preparation (consultation and advice) on topics that are relevant

to them.

This would require organising, in an early stage of the EU legislative process, transparent
consultations with all relevant stakeholders,”' including representatives of religious and philosophical

organisations, with a view to informing them in timely fashion and assessing, with their help,
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(un)intended consequences of the new legislative measures/instruments that are in the pipeline.
Stakeholder consultation should include smaller and/or less well known groups, and not just
traditional churches and the humanist movement’”. This will offer a more complete picture of the
possible effects of new EU policy measures on groups of stakeholders — large and small. The right to
equal treatment and the principle of non-discrimination (as well as the principle of justice as even-

handedness) are at stake here.

Impact assessment for the position of religion and belief in its collective dimension

Impact assessment is an instrument that is not completely new in the context of state legislation on
religion. In 2004, the Venice Commission produced a series of concise general guidelines for national
authorities engaging in new legislation affecting religion.”” The Venice Commission is known for
being a prominent external advisor to national authorities in matters of minority protection. In the
same vein, Integrated Impact Assessments, as a structural component in the EU political process
should also address matters related to freedom of religion and belief in its collective dimension (the
human rights position of churches and non-confessional communities of conviction). It could help
prevent unintended side effects of new EU policies or legislation, such as producing new or
reinforcing existing tensions between groups and communities within the national context of some

Member States in particular.

Impact assessment on EU law and its implementation/transposition by Member States - EU Guidelines

for national governments

Member States are responsible for the implementation/transposition of EU legislative instruments into
their internal legal order. To help Member States ensure that the freedom of individuals and
communities defined by religion and belief is respected and complies with the European human rights
requirements, the EU (more specifically, the EU Human Rights Agency) could develop ‘Guidelines’
suggesting the introduction of similar techniques (consultation, impact assessment) to the national

authorities as far as the implementation of new EU legislation is concerned.

These guidelines could be: (a) general guidelines, (b) guidelines developed case by case (thus focusing
on the subject concerned), or (c) guidelines that take into account the different existing types of

constitutional models with regard to the relationships between the State and religions.

3.1.3 The use of expertise

Finally, a third type of action or initiative that would make it possible for the EU institutions to
strengthen their policies regarding the various issues identified by the RELIGARE research is the use
of expertise, whether in the form of studies commissioned on chosen subjects, as was the case with the
RELIGARE project, or through setting up expert groups at the service of the EU institutions to help
examine particular questions in greater depth and that would in a sense have a consultative
competence. The Directorate-General for Justice, for instance, invites experts who wish to provide
their specific expertise on certain topics to the EU institutions to express their interest. Such a

database of independent experts allows DG Justice to make contracts with experts for occasional tasks
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(drafting brief reports, assistance with their events, etc.) when needed.”* With regard, in particular, to
issues of religious discrimination throughout the EU, the RELIGARE project recommends that the
Commission set up a permanent working group of experts. Given the diversity of the issues involved
and the complexity of the various commitments and obligations of Member States to guarantee that a
due balance is struck between, on the one hand, the freedom of religion and belief of individuals and
communities and, on the other, the rights of others to be free from discrimination, involvement of
several areas of expertise is required. Such a permanent body of experts may prove particularly useful,
if not indispensable, over the medium term in order to move beyond the inadequacies of ad hoc policy
and help the Commission work out adequate legislative instruments to balance between freedom of

religion or belief and other discrimination grounds.

3.2 The wider policy implications of the RELIGARE findings

The RELIGARE research has identified a number of similar themes in the different national orders
and shown how either legislation or case law handles them, both in national and international courts.
The latter is all the more relevant since all EU Member States are bound by the ECtHR and ECJ case
law. The case law so far available, however, exhibits some inconsistencies. More than a decade after
the adoption of Directive 2000/78/EC, the ECJ has not issued a single decision on discrimination on
the grounds of religion or belief. “The case law of the Strasbourg courts that has direct relevance to the
current issue of religious pluralism is but fragmentary and casuistic”, the Dutch human rights expert
Titia Loenen wrote a few years ago.”” The way in which the ECtHR has viewed the protection of
religious freedom to date is indeed difficult to summarise in a few sentences, precisely because of its
fragmentary nature. The RELIGARE findings give insight into how the domestic courts and public
authorities in the Member States cope with this fragmentation. One trend that emerges from both
national and ECtHR case law is the differentiation between two aspects of religious freedom: the so-
called forum internum (internal forum) that refers to adherence to a religious or other belief, and the
forum externum (external forum) that refers to the various ways in which one can give expression to
that conviction.” The difference is important for a good understanding of the scope of the protection
that the law has thus far given to religious freedom. The data illustrate this clearly. Courts in general
take a closer look when the forum internum risks coming under threat. Where, by contrast, it is a
matter of the manifestations of a religious belief (forum externum), the ECtHR in particular is more
inclined to trust the contracting States and to allow them to determine for themselves when and how
their policy should impose concrete limitations on freedom of religion and belief, and how lenient they
should be towards the protection of certain practices dictated by religious or other philosophical
beliefs.”” In the case law of the ECtHR regarding the wearing of the Islamic headscarf, this tendency is
clearly present.”® The ECtHR states in this regard: “Where questions concerning the relationship
between State and religions are at stake, on which opinion in a democratic society may reasonably

differ widely, the role of the national decision-making body must be given special importance.””’

On the scope of the margin of appreciation that the ECtHR allows to the States, one particular case
recently has been the cause of vivid debate among legal scholars: the Lautsi case.'” On
3 November 2009, a Chamber of the Second Section of the ECtHR ruled that Italy may no longer
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display crucifixes in public schools.'” The fallout from this ruling was unprecedented.'” As a reaction
to the judgment, two fronts, so to speak, emerged. On the one hand, the critics: not only in Italy, but in
' On the other

hand, a number of authors agreed with the judgment and saw it as a step in the right direction.'™ Ttaly

the rest of Europe as well, the decision of the Court was subject to sharp criticism.

went on to request — and obtained — a referral of the case to the Grand Chamber. In its second
judgment, of 18 March 2011, the ECtHR ruled that Italy was justified in making it mandatory to
display crucifixes in public school classrooms. This decision, too, elicited mixed reactions.'” The
judgment is based on the principle of the margin of appreciation.'® It leaves the contracting States
extensive freedom to determine how they wish to deal with religious and philosophical pluralism
within their internal legal order,'”’ given their own specific political, economic, social and cultural

situation and in the light of the evaluation of the situations on the ground.'®

The Lautsi case and, more recently, the Eweida case'” are just two examples, but the RELIGARE data
show that in various Member States, similar issues are at stake, where the question is whether all the
conditions have been met for an even-handed balancing in the event of a conflict played out between
the majority group within society and a minority that opposes mainstream opinion. ‘Local’, context-
oriented arguments also play a role in determining how (concretely) the principle of inclusive
neutrality may be applied, and the demands of toleration requires that one takes into consideration not
only the interests of the majority but also the (justified) demands of all those concerned. If public
authorities (including the courts) are reticent in accurately balancing, in an even-handed way, the
interests at stake, the weaker parties risk drawing the short end of the stick. The right of minorities —
whether religious or other — to religious freedom comes under pressure if the majority in a diverse
society puts the imprint of its own conception of the ‘good life’ upon legislation. Freedom of religion

and belief is also and should remain, if not primarily, a fundamental right of minorities.

It is the latter concern that brought the RELIGARE project to advance the two yardsticks of ‘inclusive
State neutrality’ and ‘justice as even-handedness’ at this (still) early stage of EU policy-making in the
search for the right balance between the requirements of non-discrimination and equal treatment and
the protection of freedom of religion and belief taken in the broad sense. The standards set by
‘inclusive State neutrality’ and ‘justice as even-handedness’, in combination, confirm that the national
margin of appreciation is not unlimited — it is mainly about due process and contextualised
argumentation. It goes hand in hand with a European oversight both of the laws themselves and of
their implementation. That is, when the ECtHR investigates whether a national measure is justified in
principle, it also looks at whether the measure is proportionate to the objective sought.''’ In a sense,
the two yardsticks of ‘inclusive State neutrality’ and ‘justice as even-handedness’ underscore the fact
that national governments (legislators as well as courts) have increased responsibility to ensure that,
within the framework of their specific constitutional context, there is a careful and responsible
weighing up of whether or not to allow and/or restrict specific forms of manifestation of religious or
other beliefs. ‘Inclusive State neutrality’ and ‘justice as even-handedness’ do not stand in the way of
the relationship between public authorities and religions and beliefs being seen from the perspective of
subsidiarity. Furthermore, they do not necessarily mean that stricter demands as regards compliance

with constitutional principles related to the freedom of thought and expression may not be imposed.
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Legislators should also systematically, as far as possible, take an approach that opts for inclusive even-
handedness. Failing that, any restriction imposed by the law on freedom of religion is likely to be seen
by some as discriminatory and to nourish negative feelings either towards public authorities or others
groups and communities. What should not happen is that in the EU, a significant number of persons
see themselves as increasingly subject to restrictions that they consider unjustified and that, in their
view, constitute discrimination against them, which is not a trustworthy blueprint on which to build

when rethinking the interface of religion and secularism in the Europe of the future.
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established by the Bavarian Ministry of Justice in 2012 (chair: M. Rohe). They are about to be published by the
Ministry and to be discussed by the German conference of Ministries of Justice.
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* The Belgian Law of 1 June 2011 instituting a prohibition on wearing clothing that covers the face, or a large
part of it (“Loi visant a interdire le port de tout vétement cachant totalement ou de maniére principale le
visage”) came into force on 13 July 2011. Source: E. Brems, “Doing minority justice through procedural
fairness: face veil bans in Europe”, Journal of Muslims in Europe, vol. 2 (2013), 1-26.

H“ Handelingen Vlaams Parlement 2011-2012, Commission C171, 20 March 2012, p. 48-55.
3 http://www.theguardian.com/uk/2010/jul/18/burqa-ban-unbritish-immigration-minister

* It must be noted that one of these local bans, issued by the municipality of Lleida, has been successfully
appealed and was overturned by the Spanish Supreme Court (Tribunal Supremo decision of 6/2/2013, Recurso
Casacion 4118/2011. Published on 28 February 2013, www.ara.cat/societat/Sentencia-Uso-burka-
Lleida ARAFIL.20130228 0001.pdf).

“" In the past, municipal acts have banned the wearing of the full-face veil in some municipalities; the
administrative courts and the Council of State declared them illegitimate. See Sabrina Pastorelli, “Religious
dress codes: the Italian case”, in Silvio Ferrari and Sabrina Pastorelli, Religion in Public Spaces, Aldershot,
Ashgate, 2012, 235-54.

8 Ahmet Arslan and Others v. Turkey. Application no. 41135/98, ECtHR judgment of 23 February 2010.

# “Loi 2004-28 du 15 mars 2004 encadrant, en application du principe de laicité, le port des signes ou de
tenues manifestant une appartenance religieuse dans les écoles, colléges et lycées publics’, in Journal Officiel
de la République Frangaise, 15 March 2004; ‘Loi 2010-1192 du 11 octobre 2010 interdisant la dissimulation
du visage dans I’espace public’, in Journal Officiel, 12 October 2010.

> Laws regarding the ban on teachers are in force in a few Lénder: see S. Fogel, “Headscarves in German
public schools: Religious minorities are welcome in Germany, unless — God forbid — they are religious”, New
York Law Review, vol. 51 (2006-2007), 619-653.

3 ‘Religious and philosophical convictions’ should be read in connection with the expression ‘religion or
belief” of Article 9 ECHR.

32 C. Calhoun, “Afterword: Religion’s many powers”, in E. Mendieta and J. Vanantwerpen (eds), The Power of
Religion in the Public Sphere, New York, Columbia Univ. Press, 2011, 129.

33 R. Cover, “Violence and the world”, Yale LJ, vol. 95 (1985-86), 1601-29.
3* See note 5.

> 1. The State intervenes only using mechanisms provided for in common law: maintaining monuments, tax
exemptions, etc. 2. States provide direct state support to recognised religions; 3. Taxpayers allocate a portion of
their tax to a religious denomination or church; 4. Religions are funded by their own members; 5. A general ban
on or abolition of direct public subsidies for religion.

%6 For the same reason, buildings of an alien religion seem to be offensive to the majority.
STECtHR, L. Sahin v. Turkey, Application no. 44774/98, 10 November 2005, § 107.

% As the ECtHR stresses: “democracy does not simply mean that the views of a majority must always prevail: a
balance must be achieved which ensures the fair and proper treatment of people from minorities and avoids any
abuse of a dominant position.” /bid., § 108.

% Maximum 50 hours television per year for all religious and non-religious groups (Flemish Community). The
Roman Catholic Sunday mass is, however, kept outside this maximum time budget.

5 Explanation of the new government policy (6 December 2012) in Parliamentary documents, Tweede Kamer
der Staten-Generaal 2011-12, no. 33400-VIII-29, p. 4-5.

81 Conseil d’Etat, Association protestante pour la radio et la télévision, no. 11838, 26 May 1966.

62 Raad van State (Commissariaat voor de Media, Humanistisch Verbond en Humanistische Omroep Stichting”,
st. Contactorgaan Moslims en Overheid, st. Verzorging Kerkelijke Zendtijd e.a.) 10 January 2007. Rb.
Amsterdam (Humanistisch Verbond & Humanistische Omroep Stichting v. Commissariaat voor de Media), 5
July 2006. Rb. Amsterdam (Nederlandse Moslim Raad, Humanistisch Verbond & Humanistische Omroep
Stichting, Stichting Verzorging Kerkelijke Zendtijd v. Commissariaat voor de Media) 5 July 2006.
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% Case of the Bavarian Bund fiir Geistesfreiheit Bayern: Bayerischer Verwaltungsgerichtshof (7. Senats), no. 7
BV 06.764, 29 January 2007.

6 Martin Stock, “Islam im Rundfunk — wie eigentlich?” Arbeitspapiere des Instituts fiir Rundfunkékonomie an
der Universitdt Kéln, Heft 226 (K6ln, 2007), p. 30-31: “Je mehr sich der multireligiése Meinungsmarkt nun aber
bevolkert ... um so mehr nimmt auch der offentliche Regulieringsbedarf zu. Wir werden dann eine
kommunikations- und medienrechtliche ,Marktordnung’ brauchen” [The more religions on the religious market,
the greater the need for regulation. Then we will need a ‘market regulation’ on the communication law and
media law level] (p.31).

5 Problems with the financial (mis-)management of funds where present in the small Buddhist, Hindu, Muslim
and Jewish broadcasters.

5 Raad van State (St. Moslimomroep v. Commissariaat voor de Media) 13 July 2011.

%7 The candidate Muslim organisation gets 175 hours on radio and 58 hours on TV. Decision Commissariaat
voor de Media (=Dutch Media  Authority], decision announced 11 April2013.  See:

http://www.cvdm.nl/content.jsp?objectid=13985.

58 See E. Krasteva-Blagoeva, Symbols of Muslim Identity in Bulgaria: Traditions and Innovations, p. 4 (paper,
conference Islam und Muslime in (Siidost)Europa. Kontinuitit und Wandel im Kontext von Transformation und
EU-Erweiterung. Berlin, Institut fiir Slawistik der Humboldt-Universitét zu Berlin - Siidosteuropa-Gesellschaft
e.V. Miinchen, 7-8 November 2008).

% Sénat 12°m° 1égislature, Question orale sans débat n° 1166S de M. Gérard Delfau (Hérault - RDSE), JO Sénat
16 November 2006, p. 2851.Conseil d’Etat, 1 October 1980, Union des Athées, no. 17651.

7% See on the amount of airtime for the humanist organisation Bund fiir Geistesfreiheit Bayern: Bayerischer
Verwaltungsgerichtshof (7. Senats), no. 7 BV 06.764, 29 January 2007.

! British Humanist Association, BHA BRIEFING 2009: BBC and Humanist Broadcasting, 2009, 5p. National
Secular Society, Religious Broadcasting, to the BBC Charter Review Committee of the House of Lords, 10
October 2005, 16p. (available at www.secularism.org.uk).

2 On the local level the situation can be different: in Bavaria, for instance, a Freethinker organisation is
participating on a regular basis in religious& life stance radio broadcasts on Bayern?2 (as is the case for Jehovah
Witnesses and Seventh Day Adventists).

¥ See ECtHR Glas Nadezhda EOOD and Elenkov v.Bulgaria, Application no. 14134/02, 11 October 2007.

™ The other representatives (i.e., other than the representative of the Atatiirk Thought Association (ADD)) and
experts from different religious and belief backgrounds stated that “there could be such broadcasting on state
media but (...) there should be some criteria assuring equality between different religious and belief groups and
preventing political misuse” and “The interviewed actors agree that if there are programmes on religion and
religious groups, these should be prepared by specialists of the respective faith, or at least under their
consultancy”. RELIGARE report WP7 Turkey, 2012, p. 47.

> GEG-contribution for Bulgaria in Good Practice Exchange seminar on Public Policies on combating
discrimination on the ground of religion or belief — Brussels 18 October 2012, GEG-contributions, p. 18.

78 See Guidelines for Review of Legislation Pertaining to Religion or Belief (adopted by the Venice Commission,
18-19 June 2004), Warsaw, OSCE-ODIHR, p. 27.

7 COM(2008) 426 final (2.7.2008).

® Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions on Non-discrimination and Equal Opportunities: a
Renewed Commitment COM(2008) 420 final, 4.

" In the Commission’s proposal the protection of individuals on the basis of religion or belief was watered-down
in the area of education, but religiously motivated organisations received a certain degree of leniency (at least the
State would have the discretion to award such leniency). The European Parliament’s proposed amendments have
made the protection against discrimination in the education field more effective, but have also closed off avenues
for the exercise of freedom of religion where that is seen to infringe on or endanger other important rights and
values (access to education, equal treatment of sexual minorities). European Parliament legislative resolution of
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2 April 2009 on the proposal for a Council directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation (COM(2008) 426 — C6-0291/2008
—2008/0140(CNS)).

% Decision of the European Ombudsman in his inquiry into complaint 2097/2011/RA against the European
Commission.

81 Ibid., 48.

%2 In the same vein, on this lack of coordination: M. Hartlapp, J. Metz and Chr. Rauh, “The Agenda set by the
EU Commission: the result of balanced or biased aggregation of positions?”, LSE Europe in Question
Discussion paper series, April 2010 (No. 21/2010).

8  On the Commission’s use of the technique of the ‘impact assessment’:
WWW.ec.europa.eu/governance/impact/index.

8 European Commission, Towards a reinforced culture of consultation and dialogue - General principles and
minimum standards for consultation of interested parties by the Commission, COM(2002) 704 final.

% European Commission, Strategy for the effective implementation of the Charter of Fundamental Rights by the
European Union, COM(2010) 573 final.

% European Commission, Operational Guidance on taking account of Fundamental Rights in Commission
Impact Assessments, SEC(2011) 567 final.

87 The Check-list Questionnaire reads as follows:

“(1.) What fundamental rights are affected?

(2.) Are the rights in question absolute rights (which may not be subject to limitations, examples being human dignity and the ban
on torture)?

(3.) What is the impact of the various policy options under consideration on fundamental rights? Is the impact beneficial
(promotion of fundamental rights) or negative (limitation of fundamental rights)?

(4.) Do the options have both a beneficial and a negative impact, depending on the fundamental rights concerned (for example, a
negative impact on freedom of expression and beneficial one on intellectual property)?

(5.) Would any limitation of fundamental rights be formulated in a clear and predictable manner?

(6.) Would any limitation of fundamental rights: - be necessary to achieve an objective of general interest or to protect the rights
and freedoms of others (which)? - be proportionate to the desired aim? - preserve the essence of the fundamental rights
concerned?”

% SEC(2011) 567 final, p. 11.

% SEC(2011) 567 final, p. 13.

% The available sources do not explicitly mention the collective dimension of the fundamental rights of freedom
of religion or belief, relevant for the legal (human rights) status of churches and religious associations or
communities and non-confessional organisations. This collective dimension is, however, an integral part of the
developing ECtHR case law on religious freedom (and related human rights guarantees). The right of freedom of
religion and belief guaranteed in Art. 10(1) of the Charter “corresponds to the right guaranteed in Article 9 of the
ECHR and, in accordance with Article 52(3) of the Charter, has the same meaning and scope.” The collective
aspects of this freedom are therefore part and parcel of the protection offered by Art. 10 of the Charter. At the
EU treaty level, the fundamental value of this collective dimension is also stressed by Art. 17(1)(2) TFEU, an
article that includes a dialogue obligation (17(3)).

91 At the Member State level this type of consultation is sometimes well established (in Belgium for instance,
consultation of stakeholders is a structural phase in the legislative process of the Flemish Community);
Consultative bodies are present in other countries: Netherlands (CIO, an umbrella of 30 different Christian and
Jewish denominations).

2 COMECE, CEC and IHF are strong, permanent and the most visible dialogue and consultation partners for the
EU. They are represented (by their own ‘diplomats’) in Brussels. New minorities do not have equal means (and
thus) equal access to participating in these types of consultation / dialogue.
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%3 Guidelines for Review of Legislation Pertaining to Religion and Belief (http://www.osce.org/odihr/13993).

% http://ec.europa.eu/justice/newsroom/contracts/2007 172522 en.

% M.L.P. Loenen, “Het EHRM en de grenzen van religieus pluralisme” [The ECtHR and the limits of religious
pluralism], Nederlands Juristenblad no. 252 (2006), 304-310 (our translation).

% On the difference between forum internum and forum externum, see esp. K. Hanson, “Artikel 9. vrijheid van
gedachte, geweten en godsdienst” [Article 9. Freedom of thought, conscience and religion], in: J. Vande Lanotte
and Y. Haeck, Handboek EVRM, Deel 2. Artikelsgewijze Commentaar [ECHR Handbook, part 2. Article-by-
article Commentary], Volume I, 813ff.

7 In this regard see among others J. Murdoch, Profecting Right to Freedom of Thought, Conscience and
Religion under the European Convention on Human Rights, Strasbourg, Council of Europe, 2012, 83.

% ECtHR no. 42393/98, Dahlab v. Switzerland, 15 February 2001; ECtHR, Leyla Sahin v. Turkey, 29 June 2004,
ECtHR, Grand Chamber, Leyla Sahin v. Turkey, 10 November 2005, § 78; ECtHR, no. 26.625/02, Kése and
others v. Turkey, 24 January 2006; ECtHR no. 65.500/01, Kurtulmus v. Turkey, 24 January 2006; ECtHR, no.
41.296/04, Fatma Karaduman, 3 April 2007; ECtHR, no. 1638/04, Caglayan v. Turkey, 3 April 2007.

% ECtHR, Grand Chamber, Leyla Sahin v. Turkey, 10 November 2005, § 109.
1% ECtHR, 18 March 2011, no. 30814/06, Lautsi and others v. Italy (Grand Chamber).
"UECtHR, 3 November 2009, no. 30814/06, Lautsi v. Italy.

192 See among others D. McGoldrick, “Religion in the European public square and in European public life —
crucifixes in the classroom?”, Hum. Rts. L. Rev., vol. 11, no. 3 (September 2011), 451-502.

13 Qee among others J. Weiler, “Lautsi: Crucifix in the Classroom Redux”, EJIL Talk!,

http://www.ejiltalk.org/lautsi-crucifix-in-the-classroom-redux/.

104'g. Mancini, “The crucifix rage: supranational constitutionalism and counter-majoritarian difficulty”, EuConst
06,2010, 6-27; C. Panara, “Lautsi v. Italy: The Display of Religious Symbols by the State”, European Public Law
vol. 17 (2011), 139-168; G. Andreescu and L. Andreescu, “The European Court of Human Rights’ Lautsi
Decision: Context, contents, consequences”, Journal for the Study of Religions and Ideologies, vol. 9, no. 26
(2010), 47-74 (they give arguments for and against, but were convinced at the time that the Grand Chamber
would confirm the reasoning of the Second Chamber).

1% In this regard see, among others, P. Annicchino, “Winning the battle by losing the war: The Lautsi case and
the holy alliance between American Conservative Evangelicals, the Russian Orthodox Church and the Vatican to
reshape European identity”, Religion and Human Rights (thematic issue), vol. 6, no. 3 (2011), 213-219; K.
Lemmens, “Kruisbeelden in klassen mogen toch volgens EHRM” [Crucifixes are allowed in the classroom after
all]l, De Juristenkrant (6 April 2011), 3; L. Zucca, “A comment on Lautsi”, EJIL: Talk!,
http://www.ejiltalk.org/a-comment-on-lautsi/; J. Temperman (ed.), The Lautsi Papers: Multidisciplinary
Reflections on Religious Symbols in the Public School Classroom, Leiden, Martinus Nijhoff, 2012.

106

See in this regard the dissenting opinion of judges Malinverni and Kalaydjieva
(http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-104042).

197 See among others S.C. Prebersen, “Evolutive interpretation of the European Convention on Human Rights”,
in: P. Mahoney & R. Rysdal (eds), Protecting Human Rights: the European Perspective, Heymans, 2000, 1127-
1137; A. Nieuwenhuis, "European Court of Human Rights: State and religion, schools and scarves. An analysis
of the margin of appreciation as used in the case of Leyla Sahin v. Turkey", Eur. Const. L. Rev. vol. 1, no. 3
(2005), 495-510. G. Pitt, “Religion or belief: Aiming at the right target?”, in: H. Meenan (ed.), Equality Law in
an Enlarged European Union: Understanding the Article 13 Directives, Cambridge, CUP, 2007, 209ff.

1% We rely for this description on J. Vande Lanotte and G. Goedertier, Handboek Belgisch Publiekrecht
[Handbook of Belgian Public Law], Brugge, Die Keure, 2010, marginal number 252.

199 See note 20.

110 See for instance ECtHR, Grand Chamber, Leyla Sahin v. Turkey, 10 November 2005, § 110: “The Court’s task
is to determine whether the measures taken at national level were justified in principle and proportionate.”
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