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ABSTRACT

THE SOCIAL CONSTRUCTION OF CHILDHOOD IN THE OTTOMAN
SOCIETY: A SOCIO-LEGAL ANALYSIS OF CHILDCARE IN EARLY
EIGHTEENTH-CENTURY USKUDAR

DAL, Eytip Ensar
M.A., The Department of History
Supervisor: Assoc. Prof. Dr. Giiglii TULUVELI

March 2021, 134 pages

This thesis examines the concept of childhood in terms of childcare in Ottoman
Uskiidar in the early eighteenth century. By using Uskiidar Sharia court records, it is
aimed to conduct a socio-legal analysis of childcare as custody, maintenance and
guardianship of children. Since the socio-legal approach of this thesis presents the
results of the social and legal structures of childhood in early modern Ottoman society
in family relations, this thesis presents an analysis on the construction of the concept
of childhood in the context of parent-child relationships, the importance of childcare,
and the social position of children in different childhood periods. In this context, this
thesis has two main objectives: The first is to analyze childcare in terms of custody
and maintenance until adolescence, and the second is to explore the dimensions of
transition from childhood to adulthood in terms of the importance of child

guardianship.

Keywords: Childhood, Childcare, Adolescence, Parent-child relation, 18" Century
Ottoman Uskiidar



0z

OSMANLI TOPLUMUNDA COCUKLUGUN SOSYAL INSASI: ON SEKIiZINCI
YUZYIL BASLARI USKUDAR’DA COCUK BAKIMININ SOSYO-HUKUKI
ANALIZI

DAL, Eyiip Ensar
Yiiksek Lisans, Tarih
Tez Yéneticisi: Dog. Dr. Giiglii TULUVELI

Mart 2021, 134 sayfa

Bu tez, 18. Yiizy1l baslarinda Osmanli Uskiidar’inda ¢ocuk bakimi agisindan ¢ocukluk
kavrammni incelemektedir. Uskiidar Ser’iyye Sicillerini kullanarak, g¢ocuklarin
velayeti, nafakasi ve vasiligi anlaminda ¢ocuk bakimimin sosyo-hukuki analizinin
yapilmasi amaglanmaktadir. Bu tezin sosyo-hukuki yaklagimi, erken modern Osmanl
toplumunda ¢ocuklugun sosyal ve hukuki yapilarina iligkin sonuglar aile iliskileri
baglaminda sundugundan, bu tez, ebeveyn-cocuk iliskileri baglaminda ¢ocukluk
kavraminin insasi, ¢ocuk bakiminin 6nemi ve farkli ¢ocukluk donemleri bazinda
¢ocuklarin sosyal konumu tiizerine bir analiz sunmaktadir. Bu baglamda, bu tezin iki
temel amaci vardir: Birincisi ergenlige ulasana kadar ¢ocuk bakimini velayet ve nafaka
acisindan anlamak ve ikincisi ¢ocukluktan yetiskinlige gecisin boyutlarint ¢ocuk

vesayetinin 6nemi agisindan incelemek.

Anahtar Kelimeler: Cocukluk, Cocuk bakimi, Ergenlik, Ebeveyn-¢ocuk iliskisi, 18.
Yiizy1l Osmanli Uskiidar’1
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CHAPTER 1

INTRODUCTION

“Is this your son?” they asked.

“Is this the one you say was born blind?

How is it that now he can see?”

“We know he is our son,” the parents answered,
“and we know he was born blind.

But how he can see now,

or who opened his eyes, we don’t know.

Ask him. He is of age; he will speak for himself.”
John 9:19-21 (NIV)

Childhood emerges as a life stage that is occasionally neglected but perhaps shapes
one's whole life. Not everyone remembers their childhood as the best time, and it may
be even a time some would want to be rid of. Childhood is always praised even as
heaven, nonetheless, having a say on one's own life has been something gained by
leaving that childhood and by becoming individual brought on by adulthood.
Throughout history, children have always been allowed to live with the wishes of their
parents, maybe never even. When they questioned the blind man with whom Jesus
opened his eyes, the Pharisees who did not believe him asked the man's parents.
However, the parents, who were afraid to answer, discarded the responsibility of their
children by saying “he is of age, he will speak for himself.”* It seems old as history to
define the difference between childhood and adulthood by the right to “speak for
oneself” and the parental authority. However, how this line between these stages is
defined has always remained in doubt, even today. We still ask when our childhood
ended and when we started to speak for ourselves. Hence, my curiosity towards
childhood history has been shaped by searching for an answer to the meaning of
childhood.

! John 9:13-23 (NIV)



What we call a child in our modern world today is still confusing. The meanings we
attribute to childhood are connected with our social and cultural background.
Childhood as a changing concept has been constructed over time by social and legal
structures in terms of children's rights, parental responsibilities and childhood
boundaries. Thus, to understand this concept, legal structures and law will provide a
broader perspective on how the concept of childhood has been shaped. The Declaration
of the Rights of the Child (1924), the first international human rights document, was
an important step towards the creation of an international concept of childhood and the
starting point of the international legal process for children.? While such international
agreements have been effective in the important transformations of the concept of
childhood, the roots of these transformations come from the historical developments
of law in different contexts. To address this issue, it will be illuminating to observe the
course of events in judicial records and the law to understand that the concept of

childhood has changed over time.

The main question that shapes the framework of this thesis is how the notion of
childhood was constructed in early modern Ottoman society through the application
of the law, particularly in terms of childcare. In this regard, this thesis is conducted as
a socio-legal analysis of childcare. My purpose here is to examine judicial court
records and judicial orders to have an analysis of the socio-legal position of childhood,
which primarily requires a close childcare scrutinization, in the context of early
eighteenth-century Ottoman Uskiidar. This research will reveal an analysis of how
social and legal structures shaped children's needs. In this context, after defining
childhood concept in early modern Ottoman society, this thesis is conducted around
two main objectives: (1) a socio-legal analysis of childcare until reaching puberty in
terms of child custody and child maintenance, and (2) a socio-legal analysis of the
transition from childhood to adulthood in terms of the importance of child

guardianship in early eighteenth-century Ottoman Uskiidar. Overall, this thesis seeks

2 The League of Nations accepted this declaration in 1934. Then, a new declaration was adopted by
the General Assembly of the United Nations, the Declaration of the Rights of the Child (1959). Trevor
Buck, International Child Law, 3rd ed. (Milton Park, Abingdon, Oxon; New York, NY: Routledge, 2014),
89.



to find the notion of childhood in early modern Ottoman society, focusing on how
childcare had been transformed and shaped in time by social and legal influences.

The definition of childhood in early modern Ottoman society is one of the objectives
determined in this thesis. To create an analysis of the Ottoman concept of childhood,
my decision to discuss is the historiography of childhood. Starting with the theoretical
discussion of the concept from a broader perspective, it is a need to understand the
concept of childhood in a comparative approach by comparing between early modern
Ottoman society and early modern European societies to discuss the past from a
broader perspective. After forming the theoretical background, the social and legal
constructions of the concept of childhood in early modern Ottoman society will be
discussed in terms of childhood boundaries such as fetal period, infancy, main

childhood, and adolescence.

Nevertheless, the central focus is not on children living with both parents without being
a subject matter in court until adolescence, but on children who became the subject
matter of the court cases related to childcare or child protection because their parents
divorced, died, or disappeared. Hence, the foremost purpose of this thesis is the socio-
legal analysis of childcare in terms of child custody, child maintenance and child
guardianship in the context of family relations, and social position of childhood. There
are two dimensions of this socio-legal analysis that | focus on: (a) children's relations
with their parents, siblings, and relatives; and (b) the importance of childcare in the
society by observing parental acts, and other social entities as children's custodians
and guardians. Building social bonds between children and others will be discussed in
the context of the decision-making process of the court cases related to children at the
Uskiidar court in the early eighteenth-century. In summary, this research will also be
helpful to explore the construction of the family institution regarding the social
position of children in early modern Ottoman society and the construction of

individuality within family ties.3

3 As Iris Agmon sees the individual in their study, taking the family as a unity for the social and political
order needs an analysis of the individuals in their family relations for understanding society. Iris
Agmon, Family & Court: Legal Culture and Modernity in Late Ottoman Palestine (Syracuse, N.Y:
Syracuse University Press, 2006), 5.



1.1. Methodological Settings
1.1.1. The Socio-legal Approach

Investigating the issue of childcare in a legal context will not only shed light on the
concept of childhood in early modern Ottoman society but will also serve to provide
an analysis of the relation between law and society. In that matter, this thesis needs a
discussion of how Islamic law was applied in the Ottoman context. As we know, the
literature on the implementation of Islamic law in the Ottoman context already has
insightful studies to understand the social and legal structures.* Based on the literature
on the contextual analysis of Islamic law, why it is vital to take the law in the context
of its social position is the fact that the law has not been a purely theoretical concept.
Having said that, it is to acknowledge that Ottoman law was also constituted by
dimensions of ‘the internal logic, and the structure of a culture,’ and social realities.®
Therefore, this thesis is based on the analysis of the relation between law and society,
exploring the way in which judicial rules were applied in response to local needs and

expectations.

Dealing with the law with its social and cultural dimensions provides an effective
approach for social historians to understand social concepts as to how they have been
shaped over time. The increasing interest in the socio-legal approach among Ottoman

history scholars creates a debate on the interaction of law and society in the context of

4 For example, Haim Gerber's works on Islamic law in the Ottoman context bring about us a theoretical
discussion of the law and its practices. See Haim Gerber, State, Society, and Law in Islam: Ottoman
Law in Comparative Perspective (Albany: State University of New York Press, 1994).; Bogac A. Ergene,
Local Court, Provincial Society, and Justice in the Ottoman Empire: Legal Practice and Dispute
Resolution in Cankiri and Kastamonu (1652-1744), Studies in Islamic Law and Society 17 (Leiden;
Boston, Mass: Brill, 2003).

5> Gerber, State, Society, and Law in Islam, 26.

6 As Geertz's demonstration, the law has a flexible structure even in the same law system from a
different culture to another. There is a central position of the law in understanding the society because
'the law is a distinctive manner of imagining the real' according to Geertz. Clifford Geertz, “Local
Knowledge: Fact and Law in Comparative Perspective,” in Local Knowledge (New York: Basic Books,
1983), 184.



their historical structures.” Leslie Peirce, in their*® study of Morality Tales: Law and
Gender in the Ottoman Court of Aintab, focuses on the court’s negotiation with the
local people of Aintab by exploring how the gender notion was constructed through
the interaction with the court in the context of legal culture in the classical Ottoman
period.® In the same vein, while defining the relation between the court and the family
unite in their study of the socio-legal analysis of family and court in Ottoman Palestine,

Agmon emphasizes how ‘both interact and transform themselves.’1°

The literature shows that looking at Islamic law in the context of the Ottoman courts
requires cultural, social, and historical analysis because the social concepts and their
transformations interacted with the court.** Thereupon, the socio-legal approach of this

thesis is to examine the implementation of Islamic law by the Ottomans by negotiating

7 There are different examples for socio-legal studies in the Ottoman history context: Agmon, Family
& Court.; Judith E. Tucker, In the House of the Law: Gender and Islamic Law in Ottoman Syria and
Palestine (Berkeley: University of California Press, 2000).; Basak Tug, Politics of Honor in Ottoman
Anatolia: Sexual Violence and Socio-Legal Surveillance in the Eighteenth Century (Leiden; Boston: Brill,
2017).; Betul Basaran, Selim Ill, Social Control and Policing in Istanbul at the End of the Eighteenth
Century: Between Crisis and Order (Boston: Brill, 2014).; Ergene, Local Court, Provincial Society, and
Justice in the Ottoman Empire.

8 * |n this thesis, | use the singular "they/them/their/themself" as pronouns to avoid assuming the
gender identity of people whose gender is not indicated. | believe that gender biases that are assigned
according to social norms and which are considered to be "obvious" over these norms should be
reduced in academic writing. Therefore, "she" or "he" will not be used for the scholars whose works
are referred to in this thesis. According to the Chicago manual of style, the singular use of the word
"they" can be used for third-person singulars whose gender is unknown, and it takes plural verbs in
use: The Chicago Manual of Style, 17th ed. (Chicago; London: The University of Chicago Press, 2017),
241.

% Leslie P. Peirce, Morality Tales: Law and Gender in the Ottoman Court of Aintab (Berkeley, CA:
University of California Press, 2003), 1-2.

10 This transformation in their study is analyzed in the context of Ottoman modernization and the
transformation of Ottoman legal culture: Agmon, Family & Court, 4.; Agmon also argued that it was
based on the notions of gender and social justice, and the kadi saw the family institution as a
framework to contribute to the reproduction of these notions with the judicial decisions. Agmon, 129.

11 In this discussion of the interaction of court and society, Bogac Ergene argues the social context of
the court played an influential role. According to Ergene, two types of court models can be used to
evaluate the Ottoman court system: The bargain model and the court model. While the court model
seems to have a rule-driven process, the bargain model represents a "utilitarian" system that aims to
maximize the combined interests of the parties. Ergene claimed the fact that the process of dispute
resolutions in Ottoman courts had been managed by these qualities of court and bargain models in
the Ottoman court system. Ergene, Local Court, Provincial Society, and Justice in the Ottoman Empire,
191-200.



with social and cultural norms in society. By acknowledging that law and social
realities had been effective in restructuring each, it will be clear that the mutual
interaction of law and society could be analyzed with a socio-legal analysis. From this
perspective, | consider the court cases involving children to explore the socio-legal
significance of childcare in the context of the relation between the concept of
childhood and the implementation of Islamic legal principles.’? To be theoretically
clear in the socio-legal approach to the concept of childhood, the "socio" in this socio-
legal analysis is my main focus in this study because an understanding of "socio"
through legal interpretations and court records in social and historical contexts helps
to understand how a society developed its social concepts.'®> However, | need to assert,
by necessity, that | acknowledge the social cannot be pictured in a unitary way through
socio-legal analysis.** Using this method, | attempt to enlighten some parts of the
Ottoman social realities in a socio-legal context, because it is beyond the scope of this
thesis to create a comprehensive and singular analysis of this social concept,
childhood.

1.1.2. Methodology

While drawing the limitations of this thesis, it is necessary to point out the spatial and
temporal scope in terms of sources and methodological approaches. In accordance with
my sources, the exact timeframe of my thesis, which is roughly the early eighteenth

century, focuses on the period between 1706 and 1739, the time mostly coincides with

2 The law could define the rights of children, parental responsibilities, and the social position of
childhood concerning its social construction. Adrian James and Adrian L. James, Key Concepts in
Childhood Studies, Second edition (Los Angeles: SAGE Publications Ltd, 2012), 64—66.; Also as an
important example for childhood studies in a legal context, in 2018, the work has been published by
Ibrahim in which they focused on the child custody issue in the context of the flexibility of Islamic law.
Ahmed Fekry lbrahim, Child Custody in Islamic Law: Theory and Practice in Egypt since the Sixteenth
Century (Cambridge, United Kingdom; New York, NY, USA: Cambridge University Press, 2018).

13 | am using, for my study, this perspective of the socio-legal theory with the approach of
understanding the ‘socio’ under the effect of the important theoretical discussions on socio-legal
studies. For this issue of understanding the social realities through the law, Dermot Feenan indicated
that the socio-legal studies could not provide us 'a singular understanding of the social' but could
provide us a few insights into it by separating from the traditional legal studies. Dermot Feenan,
“Introduction,” in Exploring the “Socio” of Socio-Legal Studies, ed. Dermot Feenan, 2013 edition
(Houndmills, Basingstoke, Hampshire, UK; New York, NY: Palgrave Macmillan, 2013), 8.

14 Feenan, 7-8.



the reign of Ahmed I11 (1703-1730) and the early years of the reign of Mahmud |
(1730-1754). The eighteenth-century Ottoman history has been studied by many
scholars within the scope of the periodization debate in terms of transformations in
state organization and social structures.*> By focusing on the early eighteenth-century
with legal practices, this study aims to examine the changing and stable perspectives
of the social and legal structures on the concept of childhood in the period between the
late periods of the established classical Ottoman state and the beginning of its
transformation.*® Although the studies on eighteenth-century Ottoman history focus
on different social and legal concepts,?’ this thesis differs from other studies by
focusing especially on the concept of childhood in terms of childcare, taking into
account judicial practices. It is not possible for this study to determine precise
definitions of childhood and childcare in early modern Ottoman history, nevertheless,
concentrating on a time slot of roughly 33 years from the early eighteenth century will
make important contributions to understanding the socio-legal meaning of the concept.

An important reason to consider the early eighteenth century is based on one the main
discussions of childhood historiography. As | will discuss in the next chapter, the
eighteenth century is considered a turning point for the theory of the “invention of
childhood,” claiming that the notion of childhood started to be shaped as a modern
concept in this century by starting to be developed in sixteenth and seventeenth
centuries. However, counter arguments involving contextual analysis claim the

existence of an established concept of childhood in medieval and early modern times

15 Scholars have been discussing the early modern Ottoman period in terms of different periodization
and categorizations. See: Linda T. Darling, “Another Look at Periodization in Ottoman History,” The
Turkish Studies Association Journal 26, no. 2 (2002): 19-28; Karen Barkey, Bandits and Bureaucrats:
The Ottoman Route to State Centralization (Ithaca, N.Y: Cornell University Press, 1994); Baki Tezcan,
The Second Ottoman Empire: Political and Social Transformation in the Early Modern World (New York:
Cambridge University Press, 2010).

6 Darling, “Another Look at Periodization in Ottoman History,” 21.

17 The literature on eighteenth-century Ottoman history has many topics discussed, such as crime,
sexual violence, state transformation, and so on. See:Basaran, Selim Ill, Social Control and Policing in
Istanbul at the End of the Eighteenth Century; Tug, Politics of Honor in Ottoman Anatolia; Fariba
Zarinebaf, Crime and Punishment in Istanbul: 1700/1800 (Berkeley: University of California Press,
2010); Dana Sajdi, ed., Ottoman Tulips, Ottoman Coffee: Leisure and Lifestyle in the Eighteenth Century
(London: I.B. Tauris, 2014).



in terms of children's relations with social and legal structures.'® Therefore, by
focusing on the temporal scope of this thesis, I aim to discuss early modern Ottoman
childhood on the existence of the concept in the context of European childhood

historiography.

Uskiidar, the Asian town of Istanbul, represents the spatial scope of this thesis with its
court records. In the eighteenth-century Ottoman Empire, Uskiidar seems to have
preserved its calm character by staying away from the central riots and international
traffic on the Anatolian side of the Bosphorus. Thus, Uskiidar did not develop as an
international district and had a more rural character than the European district of
Istanbul, Galata.'® Studying Uskiidar, a predominantly Muslim city close to the capital
of the empire, will help us paint a picture of the Ottoman Turkish-speaking Muslim
community. That is why in this thesis | mainly deal with cases related to the Muslim

population.

In the context of spatial and temporal scope, this thesis relies predominantly on
analysis of the judicial texts, which are the fatwas (the legal opinions) of early modern
Ottoman muftis, and Seyhiilislams (the grand mufti, or the official title of the leader of
other muftis in the empire), and the cases from the early eighteenth-century Ottoman
Uskiidar court records - archival sources will be presented in detail in the next part of
this chapter. My methodology for generating the sources is based on a random
selection of Uskiidar court records between 1706 and 1739, as the scope of my research
is limited in the early eighteenth-century. I shall acknowledge that there is an effective
relation between shaping the scope of work and accessing sources. Accordingly, the
contextual limitations in this thesis are mostly based on my ability to reach out to the

sources and use them within a limited time.

Considering the framework of this thesis, the question of how to use these sources
arises. In this study, | use the qualitative analysis method to comprehend the childhood

and childcare concepts of society with a context-based analysis approach. My purpose

18 Colin Heywood, “Centuries of Childhood: An Anniversary—and an Epitaph?,” The Journal of the
History of Childhood and Youth 3, no. 3 (Fall 2010): 347-56.

1% 7arinebaf, Crime and Punishment in Istanbul, 12—13.

8



Is to use this method to look at the cases in question within their context and to study
them within the broader perspective of eighteenth-century Ottoman history.
Therefrom, this study is necessarily conducted as an analysis of the relation between
judicial rules and social realities. In my opinion, social concepts can indeed be read by
law and practice; however, it is very important to be aware of the fact that the law and
the court were areas sterilized by the authorities' discourse. While examining the
Ottoman law, it is important to read the legal codes and the court records carefully, as
they were shaped by the state and religious authorities. As a matter of fact, as Ze'evi
explained to the Ottoman court records, we cannot take any source as an actual mirror
of the reality, as all sources are complex and produced by the influence of many social,
cultural, political, religious structures, and all other symbols which need to be
deconstructed.?’ Nevertheless, centrally located for this study, Ottoman Sharia court
records are of great importance in terms of their recording formats and contents as
primary sources for use and analysis for social history, because they are the result of
judicial rules and their encounter with social entities under judicial authorities.??
Therefore, the court was not an institution that worked only with its own rules and
regulations but rather it was a place where the social issues and norms were interacted
and reproduced. Within this context, these records could be read as a reflection of the
society in the form of performing the social roles such as parenting and being a child

at the court as a legal arena.??

Analyzing the legal documents that I use in this thesis is crucial in terms of their
discourse and contents. According to Michel Foucault's theorization of discursive
formation, the discourse in the hands of authority not only creates the norms of the

20 Dror Ze’evi, “The Use of Ottoman Shari‘a Court Records as a Source for Middle Eastern Social History:
A Reappraisal,” Islamic Law and Society 5, no. 1 (1998): 35-56.; Agmon, Family & Court, 7.; In the
context of social history, it is important to be aware of “mediated, fabricated, textual and therefore
constructed character of the legal documents”: Tug, Politics of Honor in Ottoman Anatolia, 8.

21 Ergene draws attention to the issue of how record-keeping has been shaped as a translation of the
negotiation between judicial rules, local realities, and traditions. Bogag A. Ergene, “Why Did Ummii
Gulsim Go to Court? Ottoman Legal Practice between History and Anthropology,” Islamic Law and
Society 17, no. 2 (2010): 227.

22 Beshara Doumani, Family Life in the Ottoman Mediterranean: A Social History (Cambridge, United
Kingdom; New York, NY, USA: Cambridge University Press, 2017), 54.
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society but also prevents unwelcomed norms by enforcing 'what ought to be'.?®> From
this point of view, focusing only on what was recorded in these court records will not
help us improve our understanding of the Ottoman state and society, instead, we will
also have to think about what was not recorded. Therefore, I will go through a
discourse analysis of the texts of the court records and the fatwas. The language and
explanations of the legal documents | use will be taken into consideration with
language analysis.?* Providing an in-depth example of the discourse analysis method,
Peirce examined gender and age definitions in early modern Ottoman society through
discourse analysis of the court records that show us how life cycle stages were
understood.? The language, words, and descriptions in these court records and fatwas
provide us with basic information about the social and legal structure of social realities

such as family unity, how children were defined, and children's relations with others.

As one other essential concept, gender should be considered in the analysis of the court
records. Gender norms and gender roles in the construction of childhood were defined
from the beginning of children’s lives as they were important in creating social beings
suitable for society. Therefore, in this thesis, the theory of performativity will be useful
in understanding individuals acts in the context of how the reconstruction of gender
identities had been effective in socio-legal definitions of life stages and child
development. In this context, based on Butler's theorizing of “gender as
performativity”, placing gender analysis at the center of this study will enable the
deconstruction of gender roles in parent-child relations in the context of parental

behavior and childcare practices.?® In this way, how the family institution and family

2 Michel Foucault, The History of Sexuality, vol. 1 (New York: Pantheon Books, 1978), 100-101.

24 Reading historical realities through the language needs an examination of the vocabulary,
definitions. For this methodology, | have been inspired by many scholars and their works. See Lloyd
S. Kramer, “Literature, Criticism, and Historical Imagination: The Literary Challenge of Hayden White
and Dominick LaCapra,” in The New Cultural History, ed. Lynn Hunt (University of California Press,
1989), 99-107.; Agmon, Family & Court, 30.; Leslie P. Peirce, “Seniority, Sexuality, and Social Order:
The Vocabulary of Gender in Early Modern Ottoman Society,” in Women in the Ottoman Empire:
Middle Eastern Women in the Early Modern Era, ed. Madeline C. Zilfi (New York: Brill, 1997), 169-96.

25 peirce, “Seniority, Sexuality, and Social Order: The Vocabulary of Gender in Early Modern Ottoman
Society,” 172—-90.

26 Butler’s theorization of gender performativity helps us to understand the roots of acts and their
deconstruction. See: Judith Butler, “Performative Acts and Gender Constitution: An Essay in
10



roles had been constructed socially and historically in terms of the binary gender

system will be analyzed in this perspective.?’

Thus far, | have drawn my methodological perspective and limitations in this thesis.
In short, I have a social constructionist perspective on the construction of childhood in
different terms. The contextual analysis of childhood will not be isolated from social
norms and social roles, taking into account the social construction of childhood and

how childhood was understood in religious and cultural contexts.
1.2.  Judicial Texts as Sources

After explaining my methodological approach, I shall explain the primary source of
this thesis. As I have already mentioned I use the Ottoman Uskiidar sharia court
records, Ser'iyye Sicilleri, from the early eighteenth century.?® These court records

include different issues, such as the case records of inheritance sharing, selling

Phenomenology and Feminist Theory,” Theatre Journal 40, no. 4 (December 1988): 520. Also, Feminist
theories are adopted to understand the historical process of gender constructions. How the roles of
women and men in terms of private and public lives have been changed over time could be understood
by the historical evidence in the way of the deconstruction of the gender notion in terms of family.
Adrian Wilson, Family, 1 edition (London: Routledge, 1985), 25.

27 Statements made by interpreting parental and family roles as natural and biological have been
criticized by Feminist scholars by deconstructing the patriarchal origins of such roles and their social,
cultural, and historical dimensions. There are many Feminist theories and perspectives that can
explain the structure of the family in patriarchal societies. The historical structures of family roles and
how they are changed may be the most discussed topics in feminist literature because gender
inequality is reconstructed by reproducing women's domestic roles and men's power for social control
through the institution of family in society. Since feminism has rich literature, | can give some examples
of these. For more comprehensive explanations for different feminist theories, see: Rosemarie Tong,
Feminist Thought: A More Comprehensive Introduction, 4th ed. (Boulder: Westview Press, 2014).;
Christine Flynn Saulnier, Feminist Theories and Social Work: Approaches and Applications, 1 edition
(Routledge, 1996).; For understanding women's oppression in patriarchal societies with different
dimensions, see Caroline Ramazanoglu, Feminism and the Contradictions of Oppression (London:
Routledge, 1989).; For the discussion of social and psychological constructions of parenthood see
Nancy J. Chodorow, The Reproduction of Mothering (Berkeley: University of California Press, 1978).;
Shulamith Firestone, The Dialectic of Sex: The Case for Feminist Revolution, 1 edition (New York, NY:
Farrar, Straus and Giroux, 2003).

28 | reached these records from the archive of the Center for Islamic Studies (ISAM — in Turkish Islam
Arastirmalari Merkezi ). Turkiye Diyanet Foundation — ISAM holds the Ottoman court records in their
digital archive including those from Ottoman Istanbul Sharia courts with 28.409 registries and
microfilm of their originals are kept in istanbul Miftiligl. For more information: “ISAM Library:
Databse for Kadi Registers Catalogue,” accessed January 25, 2021,
http://ktp.isam.org.tr/?url=kaynaksicil/.
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properties, marriage, divorce, child custody, social problems, homicide, fighting and
many other social issues. Indeed, Ottoman social history scholars tend to use these
court records for many years, and this has spawned numerous studies using court

records in Ottoman historiography.2°

As the focus area of this thesis, Uskiidar, as the Asian town of Istanbul, was one of the
three towns called Bilad-i Selase, with Galata and Eyub. The town was governed by
its own Kad, the judge, with the assistance of the five other delegated judges (ndibs)
for the subdistricts of Kartal, Pendik, Gebze, Sile and Anadolu Kavag1.3° Besides, a
subag1 (chief of police) and a division of the janissary corps were in charge of the
control of the town under the judge's (kad:) authority.3! Hence, Uskiidar, as a typical
Ottoman town, had its character with the governmental system. Uskiidar was a
growing town in the eighteenth-century, it was a popular town for the new migrants
coming from Anatolia. With this migrations, new neighborhoods at the beginning of
the eighteenth century enlarged Uskiidar towards the Baglarbas: and Selimiye
subdistricts.?2 There were many different neighborhoods and villages at the eighteenth-
century Uskiidar, some of them that were mentioned at the court records which are
used in this thesis are Bulgurlu, Kadi, Pendik, Viran as villages, karyes; and Ahmed
Celebi, Arakiyeci Elhac Mehmed, Arakiyeci Elhac Cafer, Cami-i Kebir, E’s-seyh
Selami and/or Selami Efendi and/or Selami Ali, Evliya Hoca, Gerede, Hace Hatun,
Hamza Fakih, Hasan Aga, Hayreddin Cavus, Kefce, Mehmed Pasa and/or Paga, Mir-
i Ahur, Pazarbasgi, Reis, Salacak, Selman Aga, Solak Sinan, Seca ‘ Bagi, Valide, Tenbel
Elhac, Torbali, Toygar Hamza, Yeni Mahalle as neighborhoods, mahalles.

29 The use of Ottoman Sharia court records for social history began very early and has a rich literature.
Economic and social historians use these records in different ways and for different research purposes.
There are some literature review studies on the use of Ottoman Sharia court records: Yunus Ugur,
“Mahkeme Kayitlari (Ser‘iye Sicilleri): Literatir Degerlendirmesi ve Bibliyografya,” Tiirkiye
Arastirmalari Literatiir Dergisi 1, no. 1 (2003): 305-44.

30 jsmail Hakki Uzuncarsili, “istanbul ve Bilad-i Selase Denilen Eyiip, Galata ve Uskiidar Kadiliklari,”
istanbul Enstitiisii Dergisi 3 (1957): 217.; Zarinebaf, Crime and Punishment in Istanbul, 28.; Evliya
Celebi, Evliya Celebi Seyahatnamesi, vol. 2, ; (istanbul: Zuhuri Danisman Yayinevi, 1969), 171.

31 Zarinebaf, Crime and Punishment in Istanbul, 28.

32 M. Hanefi Bostan, “Uskiidar,” in TDV islam Ansiklopedisi (istanbul: Tiirkiye Diyanet Vakfi, 2012), 364~
68.
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I use, in this thesis, Uskiidar court records from the period between 1706 and 1739
when approximately 65 registries were kept at this court, vol. 331 to vol. 396.33 In this
thesis, 1 transliterate cases from Uskiidar court records, while also using some
examples from the already transliterated records. | do not focus on a specific registry,
but I use several records of deeds and decisions from 7 different court registries
recorded between 1706 and 1739 at the Uskiidar court. The volumes 331 (1704/5), 336
(1707/8), 345 (1712/3), 355 (1714/1715), 383 (1729/1732), 395 (1737/8), 396
(1738/9) of the Uskiidar Court records (UCR) are used in this thesis as the primary
sources. Also, supportive cases from some Uskiidar Court records of different years
are used, such as vol. 303 (1650/90). The cases are varying, and randomly selective
cases from these records. These records related to children are mostly the cases of
deciding maintenance payment (nafaka), appointing and changing of guardianship

(vasi) and custody (hidane), divorce (talak, ‘hul), inheritance share (veraset).

As explained, the court records as one of the essential archival documents for Ottoman
history consisted of the cases heard at the court. These records had a formal language,
and the cases were recorded in the official discourse. By focusing on the characteristics
of the cases, we could say those related to child support, changing the guardian, or sul’
divorce, were, generally but not always, sued by women. In such cases, we can see
Muslims and non-Muslims from different neighborhoods of Uskiidar as the subjects.
Because Uskiidar had a dominantly Muslim population, and non-Muslim Christian and

Jewish communities used generally their community courts,>* dominantly the subjects

33 From these records, six registries, vols. 335, 346, 347, 348, 352, 358, have been transliterated into
Latin alphabet See: M. Yasar Ertas, “Uskiidar Kadiligi 335 Numarali Ser’iyye Sicili Defteri (1118-
1119/1707)” (Unpublished MA thesis, Marmara University, Institute of Turkic Studies, 1994).; M.
Saffet Caliskan, “Uskiidar Ser’iyye Sicili (istanbul Miiftiliik Arsivi 6/346 Nolu Defter) (12 Cemaziye’l-
Ahir-17 Sevval 1124/17 Temmuz-17 Kasim 1712)” (Unpublished MA thesis, Marmara University,
Institute of Turkic Studies, 1993).; Emin Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Miftilik Arsivi 6/347
Nolu Defter) (1 Ramazan 1124 / Safer 1125)” (Unpublished MA thesis, istanbul University, Social
Science Enstitute, 1993).; Ebru Okuyan, “Uskiidar Kadiligina Ait 348 Nolu Seriye Sicili Transkripsiyonu
(H. 1124-1125/M. 1712-1713)” (Unpublished MA thesis, Marmara University, Institute of Turkic
Studies, 2003).; Mehmet Geng, “1126 Tarihli Uskiidar Ser’iye Sicili” (Unpublished MA thesis, Marmara
University, Institute of Turkic Studies, 1999).; Halis Kavrazli, “Uskiidar Kadiligi 358 Numarali Seri’'yye
Sicili Defteri (1128/1717)” (Unpublished MA thesis, Marmara University, Institute of Turkic Studies,
1995).

34 Eugenia Kermeli, “The Right to Choice: Ottoman Justice Vis-a-Vis Ecclesiastical and Communal
Justice in the Balkans, Seventeenth-Nineteenth Centuries,” Studies in Islamic Law, 2007, 165-210.
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of the cases used in this thesis consisted of Turkish-speaking Muslim people. Besides,
in the records, we can see the social identities were mentioned, such as Elhac, Bese,

which gives us clues about the social positions of the litigants and defendants.

The cases had a typical character in terms of their recording. Firstly, the litigant was
introduced, and the neighborhood they lived in and their name. In most records,
women were introduced with the approval of some other men who were also the case's
witnesses. After defining the litigant and the defendant, the claim and words of the
litigant were recorded. Then the judge's decision was recorded by the official formula
almost the same in all cases. The date of the case and the witnesses were recorded at
last. Whoever was mentioned in the case was recorded with their father's name.

Besides the court records, | also use the fatwas, the legal opinions, of Ottoman
Seyhiilislams, as my theoretical source for Ottoman law. These fatwas that | use are
from the influential fatwa collections of official Ottoman Seyhiilislams (the grand
muftis) in the early modern period; Seyhiilislam Ebussuud Efendi (d.1574),%
Seyhiilislam Feyzullah Efendi (d.1703),3® Seyhiilislim Yenisehirli Abdullah Efendi
(d.1743).37 The fatwa collections of these Ottoman official muftis were accepted as
the most respected fatwa collections by the Ottoman Fatvahdne, the unity that
conducted the process of fatwas.® | use their fatwas from the published transcriptions.
Even though the court records and the fatwas occupy the center of my analyses in this
thesis, the theoretical sources of the jurisprudence of the Islamic Hanafi school, which
had been dominantly shaped the Ottoman law, would also be used to compare the court

practices with the theoretical explanations. The fatwas shaping the Ottoman law were

35 Seyhiilislam Ebussuud Efendi, Ma’riizat, ed. Pehlul Diizenli and Mustafa Demiray (istanbul: Klasik
Yayinlari, 2013).; H. Necati Demirtas, Fetvdlari lle Seyhiilisldm Ebiissu’td Efendi (istanbul: Akil Fikir
Yayinlari, 2016).; Seyhiilislam Ebussuud Efendi, Seyhii’l-islam Ebiissu’ud Efendi fetvalari (Fetava-yi
Ebiissuud Efendi), ed. Ahmed Akgiindiiz (istanbul: Osmanli Arastirmalari Vakfi, 2018).

36 seyhiilislam Feyzullah Efendi, Fetava-yi Feyziye, trans. Sileyman Kaya, Osmanlilarda Hukuk ve
Toplum 2 (istanbul: Klasik Yayinlari, 2010).

37 seyhiilislam Yenisehirli Abdullah Efendi, Behcetii’l Fetava, trans. Siileyman Kaya et al., Osmanlilarda
Hukuk ve Toplum 3 (istanbul: Klasik Yayinlari, 2012).

38 Salim Ogt, “Fetava-Yi Feyziyye,” in TDV islam Ansiklopedisi (istanbul: ISAM, Tiirkiye Diyanet Vakfi
islam Arastirmalari Merkezi, 1995), 443.
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based on the theoretical discussions of different Hanafi scholars. That is why | use the
translated works of Miilteka I-ebhur of Ibrdhim b. Muhammed b. Ibrdhim el-Halebi
(d.1549), who was an influential scholar of the Hanafi school of Islam in the 16"
century Ottoman Empire,3® and The Hedaye of El-Mergindni (d.1196), who was an
influential scholar of Sunni Islam whose work was shaped many fatwas in the Ottoman

law,?0 as the theoretical base of Islamic law in the Ottoman context.*!
1.3. Thesis Outline

After the main questions of the thesis are introduced in this section with their
methodology and sources, three main chapters of the thesis follow. The first one,
namely Chapter 2, which is on childhood history has two main topics | focus on. The
first part of the chapter introduces the main arguments in childhood historiography
through the main works revealed. Since this part of the chapter is conducted as a
literature review section, childhood historiography is introduced, and studies on
Middle Eastern and Ottoman childhood are also included. After reviewing the
literature, the concept of childhood in early modern Ottoman society is discussed in
the next part of the chapter. This second part consists of discussing childhood in the
context of the life cycle and introducing socio-legal terminology for childhood cases

in early modern Ottoman society to help understand the debates in the rest of the thesis.

The third chapter is carried out as a discussion of childcare within family relations.
This section focuses on parent-child relations with awareness of child development
stages. The two main sections of the chapter are the prenatal period and the postnatal

period in the context of child custody and maintenance. In the first part, the main focus

39 For detailed information see: Siikrii Selim Has, “Halebi, ibrahim b. Muhammed,” in TDV islam
Ansiklopedisi (istanbul: Tlrkiye Diyanet Vakfi, 2006).

40 For detailed information see: Ferhat Koca, “Merginani, Burhaneddin,” in TDV islam Ansiklopedisi
(Istanbul: Tarkiye Diyanet Vakfi, 2004).

41 ibrahim Halebi, Mevkdfat: Miilteka Terciimesi, trans. Mehmed Mevkufati and Ahmed Davudoglu,
vol. 2 (istanbul: Saglam Yayinevi, 2007).; ibrahim Halebi, Mevkifat: Miilteka Terciimesi, trans.
Mehmed Mevkufati and Ahmed Davudoglu, vol. 3 (istanbul: Saglam Yayinevi, 2007).; ibrahim Halebi,
Mevkifat: Miilteka Terciimesi, trans. Mehmed Mevkufati and Ahmed Davudoglu, vol. 4 (istanbul:
Saglam Yayinevi, 2007).; Eb(’l-Hasan Burhaneddin Ali b. Ebi Bekr Merginani, The Hedaya, or Guide;
Commentary on the Mussulman Laws, trans. Charles Hamilton, vol. 1 (London: By T. Bensley, 1791).
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is on the social and legal position of the fetus, and the second part is on child custody
and childcare from birth until the end of childhood. In general, parental responsibilities

and legal attitude will be discussed in terms of childcare.

The fourth chapter, the last main chapter of this thesis, mainly deals with adolescence.
In this chapter, there are three sections on adolescence, guardianship and children's
relationships with their guardians after reaching adolescence. These will be discussed
in the context of transition from childhood to adulthood in terms of the legal basis of
child guardianship and children's rights. The relation between children and their
guardians will be discussed in the context of children's property, and the arrangements

of child marriage and divorce.
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CHAPTER 2

THE HISTORY OF CHILDHOOD

In this part of the thesis, | present two important topics about childhood history to help
shaping the rest of this thesis. As | mentioned earlier about the need to study childhood
history, we first look at previous debates on childhood from a broader perspective of
the historiography of European and Ottoman childhood. In this part of the theoretical
discussion on the concept of childhood, I offer an analysis of the childhood literature
and the main debates with scholars' arguments about childhood history. After this
discussion, | open a special discussion on the history of early modern Ottoman
childhood. In the second part of this chapter, I discuss the main characterizations of
early modern Ottoman childhood. The socio-legal perspective of the concept of
childhood and legal terminology of childhood will be instrumental in understanding
the rest of the thesis and our main debates. Thus, this concrete discussion would be
helpful, following the theoretical discussion of childhood historiography, to

understand the main characterization of childhood in early modern Ottoman society.

2.1. Literature Review: A Theoretical Discussion on the Notion of Childhood in
the Past

Childhood history, which began as a part of family history, has become a research
topic for social history, with studies focusing only on the concept of childhood.
Historiography of childhood in early modern Europe mainly questions the existence
of the concept of childhood in people's minds. Since the earliest studies, the literature
of childhood history has discussed the existence of the concept, the social position of
children, and their relations with others in terms of child-rearing, children’'s rights, and
parental responsibilities. While this literature has grown with many empirical and
theoretical types of research, the problem of the existence of the concept of childhood

in early modern times remains important in terms of Ottoman childhood history.

17



2.1.1. Opening the Field: “The Invention of Childhood”

As a fundamental starting point for childhood historiography, Philippe Aries wrote
L'Enfant et la vie familiale sous I'Ancien Régime,** published in English as Centuries
of Childhood: A Social History of Family Life.*3 As the first comprehensive discussion
of childhood and children's history, their work was instrumental in opening theoretical
debates of the concept.** Starting to analyze the concept of age, Aries drew pictures of
the ancient, medieval, early modern, and modern perspectives of human life span- their
main claim was the fact that childhood as an idea did not exist in medieval times.* In
fact, according to Aries’ analysis of the childhood history of France, the notion of
childhood began to be developed in the sixteenth century and the child-centered

understanding of family began to take shape in the eighteenth century.

Aries’ theory of the “invention of childhood” assumes that medieval life was adult-
centered, and that childhood was not considered as a stage, but merely a non-adult
period. According to this argument, children had not been treated uniquely to be adults,
as there was no notion of childhood until the “invention of childhood” in modern
times.*® However, Aries did not argue that children were neglected or despised due to
the lack of the notion of childhood, but in fact, the argument is that in medieval
societies, the specific nature of children different from adults was ignored.
Accordingly, children were left alone in society until they settled in adult life.4” After

all, the idea of childhood was built and invented over the centuries with the formation

42 philippe Ariés, L’Enfant et la vie familiale sous I’Ancien Régime (Paris: Librairie Plon, 1960).

43 philippe Ariés, Centuries of Childhood: A Social History of Family Life (New York: Knopf; Vintage
Books, 1962).

4 Hugh Cunningham, Children and Childhood in Western Society since 1500 (Harlow, England; New
York: Pearson Longman, 2005), 4.

4> Ariés, Centuries of Childhood, 15-32.

46 Harry Hendrick, “The Evolution of Childhood in Western Europe C.1400-C.1750,” in The Palgrave
Handbook of Childhood Studies, ed. Jens Qvortrup, William A. Corsaro, and Michael-Sebastian Honig
(Houndmills, Basingstoke, Hampshire; New York: Palgrave Macmillan, 2011), 100.

47 Ariés, Centuries of Childhood, 128.
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of schools and the formation of the modern family type.*® This theory of discovering
childhood has been discussed by many scholars; while some studies are conducted as
based on this theory, some critics have developed new ideas in childhood debates.
Studies based on Aries’ theory have contributed to the literature by seeking answers
to the question of how the concept of childhood was built before ‘modernity’. In this
debate on the view of modernity, the eighteenth century stands as a turning point for
the transition to modernity, especially in the sense of childhood, with the “Industrial
revolution,” “modern school formations,” “Enlightenment,” and other social changes.
Also, according to the arguments about the “invention of childhood,” the most
important reasons for the emergence of the notion of childhood as a modern concept

were the visibility of children in the public sphere and the decline in birth rates.*°

The question of childhood before modernity has shaped the studies supporting the
theory of “invention of childhood” with concerns about the construction of the family,
the transformations of child-rearing, and so on. Hence, some of the most notable
examples based on this theory have continued to develop this literature. In the study
of The History of Childhood, Lloyd de Mause claimed that the parent-child relation
did not develop in early modern times, so parental care is a modern age concept. >° De
Mause believed that parent-child relation has been developed by “psychogenic”
changes in personalities.>* Likewise, Edward Shorter, in The Making of the Modern
Family, thought that children were treated brutally, and they were neglected because
of the lack of the notion of childhood.>? Shorter took the invention theory forward by

claiming the "good mothering" concept is modern society's construction, which was

48 Cunningham, Children and Childhood in Western Society since 1500, 5.
4 Heywood, “Centuries of Childhood: An Anniversary—and an Epitaph?,” 54.

%0 Hendrick, “The Evolution of Childhood in Western Europe C.1400-C.1750,” 101.; Lloyd. De Mause,
The History of Childhood: The Untold Story of Child Abuse (New York: P. Bedrick Books, 1974).

51 Cunningham, Children and Childhood in Western Society since 1500, 7.

52 Hendrick, “The Evolution of Childhood in Western Europe C.1400-C.1750,” 101.; Colin Heywood, A
History of Childhood: Children and Childhood in the West from Medieval to Modern Times (Cambridge,
UK; Malden, Mass: Polity Press, 2001), 41.; Edward Shorter, The Making of the Modern Family, First
printing. edition (New York: Basic Books, 1975).
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developed through the "evolution of modern family".>® In the same vein to the
supportive claims of “the invention of childhood” thesis, Lawrence Stone claimed in
Family Sex and Marriage in England 1500-1800 that in the eighteenth-century child-
centered family type was developed through the new construction of the notion of
childhood.>*

These three authors and Aries agreed that childcare had seen major transformations
over time, and their primary argument is that the eighteenth century was a turning point
for the “invention of the notion of childhood.” In this theory, it is not claimed that there
is no knowledge about children, but the main argument is that there was a lack of
awareness about the unique nature of childhood and that children were treated as if
they were at the lowest level of society. Further, the later work of Mause, Shorter, and
Stone advocated the existence of formal and brutal parental acts towards children.
Therefore, the main argument for the “invention of childhood” theory is shaped by
answering how children were treated by their parents and society, provided there was

no notion of childhood.

2.1.2. A Contextual Approach to Childhood History

Even though Aries’ work remains important in opening up the field of childhood
history by asking the right questions, the main argument has been rightly criticized for
not being sufficient to understand medieval and early modern childhood history.>®
Some criticism brought to their work is on the lack of cultural and social realities in
historical context. However, the main counter arguments are actually about the
existence of the notion of childhood before “the modernity” in the context of the family

relations, especially parent-child relations.>® Leading criticism to earlier theories on

53 Cunningham, Children and Childhood in Western Society since 1500, 9.

% Hugh Cunningham, The Invention of Childhood, First Edition edition (London: BBC Books, 2006), 7.;
Hendrick, “The Evolution of Childhood in Western Europe C.1400-C.1750,” 102.; Lawrence Stone, The
Family, Sex and Marriage in England, 1500-1800 (New York: Harper & Row, 1977).

55 Miriam Miiller, Childhood, Orphans and Underage Heirs in Medieval Rural England - Growing up in
the Village (Birmingham, UK: Palgrave Macmillan, 2019), 3—4.

6 Heywood, “Centuries of Childhood: An Anniversary—and an Epitaph?,” 354-56.
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childhood is Linda Pollock's work, Forgotten Children: Parent-Child Relations from
1500 to 1900.>” While Aries argued that the notion of childhood was constructed as a
modern concept and did not exist in the past, Pollock's main argument was that the
concepts of childhood and parenthood can be understood in different periods by
examining the parent-child relation in context. In their theory, Pollock argues the fact
that we will see that parenting practices have not encountered significant
transformations when examined in the context of child-parent relations. This kind of
examination showed that we can talk about the existence of the notion of childhood in

the past, that is, before “modernity.””>8

“The sources used reveal that there have been very few changes in parental
care and child life from the 16" to the 19" century in the home, apart from
social changes and technological improvements. Nearly all children were
wanted, such developmental stages as weaning and teething aroused interest
and concern and parents revealed anxiety and distress at the illness or death of
a child.”>®

Pollock argues that unlike the brutal parenting theory before the emergence of the
“modern family,” the parental consciousness of childhood can be understood in the
contextual parent-child relation. As a matter of fact, childhood is a concept that has a
unique meaning in terms of time and space and has been transformed from past to
present over time. Just because children were seen as different from modern times in
the past does not mean that the notion of childhood did not exist in the past. Children
were treated differently than today, but still, they were treated as children in terms of

law, medicine, and education. ¢

With the claim that the understanding of childhood has continuity in terms of childcare
from the Middle Ages to the modern ages, we can focus on the realities of children in
terms of their family relations and social position. It was then argued that the concept
of childhood existed in early modern history, with Pollock's claim and research on

57 Linda A. Pollock, Forgotten Children: Parent-Child Relations from 1500 to 1900 (Cambridge
Cambridgeshire; New York: Cambridge University Press, 1983).

58 pollock, 33-67.
59 pollock, 268.
60 pollock, 52.
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parent-child relations. In addition to this discussion, the question of whether there was
childhood awareness in the past remains at the center. Therefore, to understand the
concepts of childhood and family in world history, pre-modern parent-child relations
should be studied in different cultures. As explained, the literature mainly discusses
the existence of the concept of childhood or children's awareness of the unique nature
in pre-modern times. As Pollock argues, we need to focus on the everyday realities of
children in the past so that we can find out how children were perceived in pre-modern
societies. Even if we cannot deny the socially structured aspect of childhood,
childhood may not have been invented as a modern concept because parent-child
relations existed in the past and were contextually constructed. Thus, the fundamental
question for childhood history may be how societies perceived childhood and

children’s lives in the past rather than asking whether there was a notion of childhood.
2.1.3. A Literature Review of The History of Ottoman Childhood

In the context of the theoretical debate on the notion of childhood, when we look at
childhood history in Middle Eastern societies, we can find important studies on the
position of children in medieval and early modern Muslim societies. Avner Giladi’s
work, Children of Islam: Concepts of Childhood in Medieval Muslim Society (1992),
provides us with valuable information about childhood in medieval Islamic societies,
especially in the Arab world, as the main sources of Giladi's work are medieval Arabic
texts.®? While the historiography of the child in the Middle East has a growing
literature, religious and social meanings are at the center of childhood debate in Islamic
societies.®? Focusing on the notion of childhood and the daily lives of children, Giladi
argues that the unique nature of childhood was reflected in the law and tradition in
Islamic societies. As part of childhood historiography that begins with Aries’ theory,
the same questions must be answered for childhood history in medieval and pre-
modern Islamic societies and Ottoman society. For this reason, we need to look at how

childhood was perceived and what childhood meant for Muslim societies. How

81 Avner Giladi, Children of Islam: Concepts of Childhood in Medieval Muslim Society (Basingstoke and
Oxford: Macmillan, 1992).

2 For another important example of Childhood in Islamic societies, see Elizabeth Warnock Fernea, ed.,
Children in the Muslim Middle East (Austin: University of Texas Press, 1995).
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childhood was perceived as a unique stage from adult life in pre-modern Islamic
societies can be found in social responses to child death, child education, and the legal
status of children, as evidenced by the emotional responses to child deaths in medieval

Islamic societies we see in Giladi's work.%3

When we focus on the literature of the concept in Ottoman history, there is a recently
developed literature on the history of early modern Ottoman childhood. Different
materials such as court records, legal codes, educational books, pictures have been
used to analyze the concept of childhood in early modern Ottoman history. There is
also some critical research on the childhood history of late Ottoman society. However,
childhood historiography in Ottoman society does not yet have a comprehensive study
that can show us the main trends in child-rearing or the concept of childhood. Thus,
little has been found in the literature on the question of how childhood was understood
in early modern Ottoman society.

The absence of studies on the notion of Ottoman childhood in the pre-Tanzimat period
may have led to some generalizations about Ottoman childhood, claiming that the
concept was new and invented in the modern period. Indeed, even the historiography
of childhood in late Ottoman and early Republican Turkey has been also done by
relying on "the theory of discovery of childhood."®* Marianna Yerasimos claimed that
the notion of childhood did not exist in early modern Ottoman society, using paintings
from the sixteenth to nineteenth centuries, giving an early example of childhood
literature in early modern Ottoman society. Based on Aries’ theory, Yerasimos

assumed that the children's clothes were small forms of adult clothing, so children were

83 Giladi, Children of Islam: Concepts of Childhood in Medieval Muslim Society, 14-15.

64 Gottfried Hagen, ““He Never Took The Path of Pastime and Play’: Ideas of Childhood in Ottoman
Hagiography,” in Scripta Ottomanica et Res Altaicae: Festschrift Fiir Barbara Kellner-Heinkele Zu lhrem
60. Geburtstag, ed. Ingeborg Hauenschild, Claus Schonig, and Peter Zieme (Wiesbaden: Harrassowitz
Verlag, 2002), 96.;. Nazan Maksudyan, Orphans and Destitute Children in the Late Ottoman Empire
(Syracuse, New York: Syracuse University Press, 2014), 7.
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seen as “little adults” and childhood was not different from the concept of adulthood

with a unique characterization.®

Bekir Onur published a book in 2005 that examined childhood in the context of daily
life practices from the late Ottoman period to the early period of Republican Turkey.
In their book, Onur saw the concept of childhood in transition in terms of schooling,
dressing, and playing games during the Ottoman modernization period. Their claim is
that the notion of childhood existed in Ottoman society in different terms, but during
the modernization period, it transformed into a notion of childhood in the “modern and
real” sense.®® In 2013, Yahya Araz published their book on children in early modern
Ottoman society, focusing on childhood in law, society, and family in terms of the
concept, death, education, child labor, by using court records. The period of analysis
in their book is from the sixteenth to the early nineteenth century.®” Araz's comments
on the concept in early modern Ottoman society show the developmental
understanding of childhood and the existence of the concept of childhood. They
interpreted these cases as different social, economic, and cultural contexts that shaped
the understanding of childhood in different ways.®® With Araz's work, the importance
of court records in childhood research has been proven once again, as those records
reveal social actualities as a result of the encounter of social representatives and legal
authorities. For this reason, Araz's works, created with empirical findings, stand as

important examples in childhood historiography in early modern Ottoman society.®°

5 Marianna Yerasimos, “16.-19. Yiizyilda Bati Kaynakl Graviirlerde Osmanli Cocuk Figiirleri.,” in
Toplumsal Tarihte Cocuk: Sempozyum, 23-24 Nisan 1993, ed. Bekir Onur (istanbul: Tarih Vakfi Yurt
yayinlari, 1994), 67.

8 Bekir Onur, Tiirkiye’de Cocuklugun Tarihi: Cocuklugun Sosyo-Kiiltiirel Tarihine Giris (Kizilay, Ankara:
imge Kitabevi, 2005), 529.

67 Yahya Araz, Osmanli Toplumunda Cocuk Olmak (istanbul: Kitap Yayinevi, 2013).
68 Araz, 24.

89 Articles on Ottoman childhood history by Araz has been published for some examples see: Yahya
Araz, “17. ve 18. Yiizyilda istanbul ve Anadolu’da Cocuk Evlilikleri ve Eriskinlik Olgusu Uzerine Bir
Degerlendirme,” Kadin/Woman: Journal for Women'’s Studies 13 (2012): 98-121.; Yahya Araz, “‘Olmek
icin Cok Erken!’ 17. ve 18. Yiizyilda Anadolu’da Kazalarin Sebep Oldugu Cocuk Oliimleri ve Yaralanmlari
Uzerine Bir Degerlendirme,” Tarih Dergisi 2012/2, no. 56 (2013): 25-54.
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Zehra Ilhan studied childhood as their master's thesis, revealed in 2017, as one of the
most recent studies in the literature. The thesis entitled The Socio-legal Status and
Pictorial Representations of Children and Adolescents in Early Modern Ottoman
Society focuses on the depictions of children and adolescents in Ottoman paintings, as
well as their legal depictions with the fatwas and kanunnames. Based on their
representations in early modern Ottoman book paintings, ilhan discusses the issue of
the life cycle and the concept of gender in different life stages, with the assertion of
the awareness that adolescence was experienced as a transition period between
childhood and adulthood.”® Although this debate brings new insights into
understanding childhood and adolescence, we may still need to have detailed
information and evidence to understand the socio-legal situation of children and to
claim the existence of such a period as adolescence in a socio-legal sense. Also, in the
same year, Abdullah Taha Y1ldiz worked on governing the property of orphan children
and orphan care in Ottoman society in their master's thesis. Yildiz examined the
property of orphan children in terms of their use and protection, which could show the
socio-legal status of those children and their relation with state officials.”* This study
not only enables us to understand the situation of orphan or destitute children but also
shows how the authorities problematized these children in the context of the relation

between state and society.

While the claim that childhood was separated from adulthood by its social position
and meaning has been discussed in European historiography, it is early to say the same
for Ottoman childhood studies. These studies suggest that there is still a need for
further analysis of the concepts of childhood and family in early modern Ottoman
society. Therefore, the purpose of this thesis is to try to make a new contribution to
childhood history by examining the concept of childhood and the socio-legal status of
children in terms of childcare, child custody, and guardianship. From a similar

perspective, Ahmed Fekry Ibrahim's work on Child Custody in Islamic law in the

70 Zehra ilhan, “The Socio-Legal Status and Pictorial Representations of Children and Adolescents in
Early Modern Ottoman Society” (Unpublished MA thesis, Bogazici University, Social Science Institute.,
2017).

7L Abdullah Taha Yildiz, “Katip Seyyid Mehmet Nuri Efendinin Eytdm Sicillerine Gére Osmanlilarda
Yetim Mallarinin Idaresi” (Unpublished MA thesis, Marmara University, Social Science Institute., 2017).
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Egyptian context since the 16" century is a new and impressive contribution by
showing how Islamic law has been applied in Egyptian court practices taking into
account the best interests of children from the early modern Ottoman to the present.”?
The court practices that Ibrahim focused on not only revealed the flexibility of Islamic
law over time but also demonstrated the importance of children's best interest in
Islamic law in the Egyptian context from the Ottoman era to the modern times of the

21% century.

In addition to the analysis of the law, depending on the theories presented, the reason
for examining the parent-child relation by using the records of the Uskiidar local court
in this thesis is that | believe that a significant part of childhood history lies behind the
actualities of family relations. This belief is based on the existence of some rare studies
on Ottoman parents and children. An important example of the parent-child relation in
early modern Ottoman society is Meriwether's work entitled the Rights of Children
and the Responsibilities of Women in which they discussed the socio-legal status of
women as the guardians of their children in Ottoman Aleppo.”® While this article is
also shaped through judicial sources, the importance of these studies is based on the
discussion of the socio-legal struggles of women as the mother and guardian of their
children in an early modern Ottoman city. Judith Tucker’s book, In the House of the
Law, stands as an important example of the theoretical legal debates about family
relations, family formation, and also parent-child relations in early modern Ottoman
law.”* As being another example of the history of the parent-child relation in early
modern Ottoman society, in the chapter “The Fullness of Affection: Mothering and
Fathering” in this book of “In the House of the Law,” Judith Tucker provides a
theoretical discussion on parent-child relations in the early modern Ottoman Empire

in the context of Islamic law.”> Tucker takes the concept of parenting and the legal

2 Ibrahim, Child Custody in Islamic Law.

73 Margaret Lee Meriwether, “The Rights of Children and the Responsibilities of Women: Women as
Wasis in Ottoman Aleppo, 1770-1840,” in Women, the Family, and Divorce Laws in Islamic History, ed.
Amira El Azhary Sonbol (Syracuse, N.Y: Syrcause University Press, 1996), 219-35.

74 Tucker, In the House of the Law.
7> Tucker, 113-47.
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status of children at the center of their debate, examining the fatwas of local muftis.
They also explain the childhood periods from pre-birth to adolescence, taking into
account the responsibilities and rights of parents in the context of the legal status of

children at different ages and periods.

In addition to these studies based on specifically parent-child relation discussions, the
literature on family history and kinship relations in Ottoman society provides us with
an understanding of children’s relations with others. For example, while Meriwther's
work “The Kin Who Count” discusses the themes of household, marriage, and
inheritance in the context of kinship relations with their legal dimensions, Also,
Agmon's work on the family and the court is more specifically based on the late
Ottoman legal culture by discussing how family structure and law met and how they
affected each other.”® These studies are essentially important for understanding the
legal approach to family relations that can also show the position of children in a legal

context.

Besides the issue of children's relations with others, there are other articles dealing
with the socio-legal status of children and their legal rights to their own lives. While
some studies discuss the legal boundaries and rights of guardians or fathers of children
as the legal representative of them, a few that examine specific legal situations give us
important clues about how children were perceived by society. For example, the
records of some children sold as a commodity by their fathers in exchange for their
debts in seventeenth-century Ottoman Crete, which Kermeli described as a unique
event, exist as a distinct local finding on the father-child relation.”” There are some
articles on how childhood was perceived in social relations and how guardians had an
impact on their lives, for example in the context of child marriage in early Ottoman
society. Araz's work focuses on the perception of adulthood with the impact of

Ottoman society on child marriage practices in the 17" and 18™ centuries in Ottoman

76 Margaret Lee Meriwether, The Kin Who Count: Family and Society in Ottoman Aleppo,1770-1840
(Austin, Tex: University of Texas Press, 1999).; Agmon, Family & Court.

77 Eugenia Kermeli, “Children Treated as Commodity in Ottoman Crete,” in The Ottoman Empire:
Myths, Realities and ‘Black Holes,” ed. Oktay Ozel and Eugenia Kermeli (istanbul: The Isis Press, 2006),
269-82.
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society. In their study, the court records are examined in the context of the prevalence
of child marriages and the right of girls to object to these marriages after reaching
puberty.’® Yazbak, on the other hand, deals with the concept of “Khiyar Al-Bulagh”,
which is a legal concept that gives adolescent girls the right to cancel the marriages
arranged by their parents in their childhood. In this discussion, Yazbak examines the
legal status of child marriages and examines the legal limits of guardians and the
sanctions of the judge as a legal authority against these marriages. It also provides a
theoretical discussion on the conditions under which girls can have the right to annul

this marriage, which they can have as adulthood.”®

In the light of these studies, it is necessary to analyze the socio-legal status of children
in early modern Ottoman society in terms of the social structure of childhood by
discussing the arguments of Aries and Pollock on childhood with different
perspectives. Although Aries’ theory has historically been criticized for ignoring the
realities of children, it is difficult to deny the social construction of childhood that has
transformed over time. Therefore, while discussing the social construction of
childhood in this thesis, the social realities of children in early Ottoman society become
our focus to understand the importance of childcare. As the scope of this thesis, the
parent-child relation, emphasized by Pollock in order to understand childhood
historically, will be discussed in a socio-legal framework and the legal status of
children and their parents will be also examined through childcare practices.

2.2. Childhood in Early Modern Ottoman Society
2.2.1. Understanding Age and Life Stages

What a child meant in Ottoman society seems to have an ambiguous answer, as there
are many unanswered questions of the social and legal positions of Ottoman children.
The characteristics of the spatial context in question were constructed by

accommodating different communities with different identities, causing the perception

8 Araz, “17. ve 18. Yiizyilda istanbul ve Anadolu’da Cocuk Evlilikleri ve Eriskinlik Olgusu Uzerine Bir
Degerlendirme.”

7 Mahmoud Yazbak, “Minor Marriages and Khiyar Al-Buliigh in Ottoman Palestine: A Note on
Women'’s Strategies in a Patriarchal Society,” Islamic Law and Society 9, no. 3 (2002): 386—409.;
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of Ottoman childhood to have different cultural, geographical, and religious roots. For
example, Byzantium, which had a Greco-Roman society with a Christian Orthodoxy
culture, played an effective role in shaping the multicultural character of the Ottoman
society as it was the dominant culture in the geography before the Ottoman Empire. In
Byzantium, the concept of childhood was legally established with the definitions of
age and puberty, family responsibilities, as puberty was considered a transition point
for marriage and legal representation.®® As the legacy of this culture, the perspective
of Byzantine culture on the concept of childhood influenced the social and cultural
meaning of childhood in the multicultural Ottoman society. Besides, since the legal
definitions of parental responsibilities and childcare issues were based on Islamic
jurisprudence, Islamic cultures were predominantly determinant in the construction of
the Ottoman childhood concept. Depending on Islamic law, the boundaries of human-
life stages had different dimensions in terms of physical and mental development;
while being responsible for actions as an adult in Ottoman society depended on mental
development, maturity for sexual interaction was related to physical development.
Therefore, when we begin to discuss what childhood was for the Ottomans, we need
to understand the boundaries of childhood in terms of age, mental and physical

development.

In the modern world, childhood is a stage with different constructions for each stage
divided into years, months, or even days. Medical developments, social and
psychological findings have helped us to form our worldview in modern times by
shaping our perspective on human life and childhood. Of course, we cannot claim that
these meanings of childhood in our modern world are the same in history, but it would
also be wrong to assume that in early modern times childhood was a fixed concept for
every stage from birth to adulthood. The sophisticated understanding of childhood was
different from our modern view, but still, there were ideas for different childhood
periods in the early modern world. In this respect, in this thesis, | aim to examine the
understanding of childhood stages in Ottoman Uskiidar in the early eighteenth century
in terms of how childhood needs and childcare were perceived by parents, law, and

society. Recording the age of people was not a common habit in the Ottoman records

80 Ann Moffatt, “The Byzantine Child,” Social Research 53, no. 4 (Winter 1986): 706.
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because rather than recording ages, life stages defined people. In this context, it
becomes difficult to talk about clear ages for the boundaries of childhood and
adulthood. Although we do not see many records about ages, it would not be fair to
claim that there is no awareness of ages and anniversaries.8! From the perception of
human life and age had its own cultural, social, and religious meanings in different
societies, and we can say Ottoman society had such concepts and its own unique
understanding that shaped childhood periods in terms of different needs and unique

natures.
2.2.1.1. Pre-Birth period

As we have said, it is not a modern concept to divide human life into certain stages.
Human life began to be defined before birth in the early modern Ottoman world. The
awareness of the unborn baby as part of the family can be read through the judicial
text. While the Cenin, which was attributed to describe the fetus, had a legal position
by being recognized as a part of the mother's body,?? it has been defined the unborn
baby as "haml" (ar. lit. carried).®®> Although the unborn baby appeared to be an
ineffective member of the family and society, it was legally a member of the family
due to its parents' responsibilities. In the next chapter, we discuss this issue further by
discussing the socio-legal status of the fetus and the parental responsibilities.
Therefore, for now, it is valuable to know the awareness of the presence of the fetus in

early modern Ottoman society.
2.2.1.2. Childhood: Vulnerable years

With the birth of a child, more complex and detailed definitions were made for
humans. Since childhood stages and ages in early modern Ottoman society were built

in terms of their needs and abilities, such structures were of course not independent of

81 For example, Seyyid Hasan, a dervish from 17th century Istanbul, was recording his and his son's
birthdays in a diary, Sohbetname See: Tunahan Durmaz, “Family, Companions, and Death: Seyyid
Hasan NGri Efendi’s Microcosm (1661-1665)” (Unpublished MA thesis, Sabanci University, the Institute
of Social Sciences, 2019), 57.

82 Halebi, Mevkufat, 2007, 4:224.
8 Uskiidar Court Records [hereinafter: UCR] vol.345 20/B2.
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the social structures of gender, religion, and other cultural and social dynamics.
Theoretically, the child custody period, in which children were deemed to need
nurturance, nourishment, financial support and help to prepare for adult life, was
defined differently by gender. Differences in age definitions of the physical and mental
maturity of biological sex were part of the social construction of gender from the
beginning of human life in the early modern Ottoman world. Social norms and roles
for girls and boys became distinct and different as they grew up, and so this made the
social construction of gender one of the consequences of the construction of the
concepts of childhood and adulthood. In this sense, the meaning of being an adult in
early modern Ottoman society was how well the child could adapt to society with the

roles of a male or female.

In the Ottoman judicial records, boys were defined as sagir and girls as sagire. 8 This
Arabic word, which means small, minor, young was used in Islamic cultures to
describe infants, children, that is, those who have not reached puberty. In other words,
the lack of mental and physical maturity in the pre-adolescent period was considered
to be a child.® While childhood was defined as a period between the period before the
child is born and when the child reaches these maturities, these maturity criteria were
socially and legally constructed within the context of different times and regions.
Although the definition of the concept varied, childhood was seen in early modern
Ottoman society as a stage of helplessness, a period in need of nursing and survival.
Also, childhood was considered a preparatory stage for them to become “a good man
or woman” in the adult world. In this sense, one could argue that in early modern
Ottoman society childhood was seen as a gateway to “real life” - this perspective
shaped how children communicated with others and how children were positioned in

their social environment.

The social meaning of childhood as a preparation stage for adult life can be seen on

the tombstone of a child who says “who could not live his world” to describe a child

84 peirce, “Seniority, Sexuality, and Social Order: The Vocabulary of Gender in Early Modern Ottoman
Society,” 172.

85 Avner Giladi, “Saghir,” in Encylopedia of Islam (Leiden: E.J. Brill, 1995).
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who died in Uskiidar.8¢ The reactions to child deaths show how children were seen in
early modern society as a preparatory stage for adult life. As is known, child mortality
rates were higher in the early modern world, and the survival of a baby and a child was
considered a serious problem by society.®” For this reason, it was seen that the ages
and even months of babies were mentioned in the court records, which can be

interpreted as an example of this importance.
2.2.1.3. The End of Childhood and Reaching Puberty

This perspective of life stages raises questions about the boundaries of childhood:
When did this childhood end? Or, what should it be to describe a child as an adult?
Basically, it was the transition from childhood to puberty, for boys to earn a living, to
have sexual and mental puberty, and for girls to have a mature body for marriage and
sexual interaction, and to reach mental puberty.®® However, identifying a child as an
adult did not happen immediately, as puberty should be socially accepted with
different criteria. According to Islamic jurisprudence, being of age was defined as
balig, and being balig with having mental puberty (akl’) meant to transition to
adulthood.®® Besides, as Halebi explained, these concepts are the physical and
psychological conditions of transition to adulthood. Physically, boys were considered
pubescent at the beginning of the age of 12 with "wet dreams" or "ejaculation”, while
girls had to "menstruate” to become pubescent at the earliest age of 9.%° Having these

physical conditions was not sufficient, also the mental puberty was needed to be

8 “Al-Fatiha for the soul of Seyyid Mehmed Emin, who could not live [be satisfied with] his world.
Year 1164” (Fatiha diinyasina doymayan merhum Seyyid Mehmed Emin ruhuna sene 1164): Appendix
Al
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emotional reactions to child death. Giladi, Children of Islam: Concepts of Childhood in Medieval Muslim
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declared by those boys and girls, and the social and legal confirmation of the

declarations was necessity in order to be accepted for legally passing to adulthood.%!

Physical and mental maturity, in general, was important in determining the end of
childhood, but when these physical signs were unclear, those at the age of 15 could be
considered as an adolescent under classical Islamic law because someone at this age
would have to be an adult in all its qualities.®> However, according to Ebussuud Efendi,
a 16"-century Ottoman grand mufti, Seyhiilislam, who was one of the most important
Islamic legal scholars in early modern Ottoman, when physical signs were inadequate,
the age of 17 for girls and 18 for boys should be considered the age of puberty.*?
Therefore, since no clear age was defined for the end of childhood and so the beginning
of puberty, we need a contextual analysis to understand the end of childhood in early

modern Ottoman society.%

As the transition to adulthood was actually a process, it had to be proven that a child
was capable enough to make decisions on their own. Therefore, the attitude of the legal
authorities to admit mental and physical adolescence was decided individually for the
person concerned. As a young adult, it could have been argued that the person
considered in court was in a more vulnerable situation and had to prove their capacity
of obligation to pass a fully recognized adulthood stage. Therefore, by defining young
girls as "bikr-i balig" (pubescent the virgin), and young boys as "sabb-1 emred"
(beardless lad), their transition from childhood to adulthood was kept under

surveillance.®>
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This point of view was based on the idea that mental adolescence was not only a
personal concern but also a legal issue in early modern Ottoman law, and hence in
Islamic jurisprudence. Halebi explains the importance of this stage in the context of
legal testimony which was built on mental puberty. Islamic law does not accept the
testimony of children, but when a child reaches the age of mental puberty, they can be
a legal witness for the events even they witnessed in childhood.®® In addition to this
mentality, by having “capacity of obligation”, those who have reached the age of
puberty would be accepted to decide about their lives, property, or marriages, and they
would be made responsible for religious and social duties.®” In this context these new

qualifies made this transition a social concern indeed.

The most important distinction between a child and an adult in the socio-legal context
of Ottoman society was to reach puberty in the sense of having the ability to make
decisions about their own lives and bodies.?® As, in the modern world, what we value
about adulthood is still the age of consent, it is still a critical point for social and
political debates about children's lives. Reaching puberty in Ottoman society seems to
be a critical factor, especially in that a child would have the right to decide about their
own marriages, their property, and so their own bodies. Before the development of
mental ability, decisions regarding the child's marriage and property were made by
their father or guardian.®® Since the transition from childhood to adulthood is a
complex problem of society, the age of custody and consent should be discussed in the
context of transition to adulthood. For this reason, reaching puberty in practice its
evaluation in a socio-legal context and social construction of practices will be
examined in detail in the following sections in the context of early eighteenth-century

Ottoman Uskiidar.

% Halebi, Mevkufat, 2007, 3:214.
97 Schacht, An Introduction to Islamic Law, 124.

% Araz, “17. ve 18. Yiizyilda istanbul ve Anadolu’da Cocuk Evlilikleri ve Eriskinlik Olgusu Uzerine Bir
Degerlendirme,” 100.

% Yazbak, “Minor Marriages and Khiyar Al-Bulligh in Ottoman Palestine,” 393.

34



2.2.2. The Legal Terminology of Childhood and Childcare

Childcare in early modern Ottoman society was constructed through various
dimensions of gender, religion, social and cultural dynamics, and the law system. The
social structure of family relations was based on significantly gendered norms that
shaped the socio-legal status of children in the form of the parent-child relation.
Basically, child-rearing, child health, childcare was constructed as a private culture
dominated by female culture in early modern times, making motherhood critical to
child-rearing and childhood.1® In contrast, public matters and material needs were
regarded as responsibilities to fatherhood symbolized as authority over children and
even the mother. The patriarchal structure of family life in the Ottoman society
predominantly shaped family relations and was built as roles in the form of gender-

based division of labor between parents.1°

One of the main sources of early modern Ottoman childhood history is court cases
related to childcare, such as child custody, child maintenance, child guardianship.
Since these cases were usually recorded in the courts after the parents’ divorce or the
death of the parent(s), the court records of divorce cases and inheritance sharing will
also be effective in answering our questions. The records provide us with a broad
perspective and knowledge to analyze family relations and most importantly the socio-
legal structure of children’s lives in early modern Ottoman society. Therefore, in this
part of the chapter, I would like to introduce the main concepts and typical cases of
child custody, child maintenance, and child guardianship, focusing on how children
relate to their parents and other family members in the legal sense by discussing with

a cases from early eighteenth-century the Ottoman Uskiidar court records.

When we examine a classical deed for child maintenance, we would have some
insights into the knowledge about children's position after their parents' divorce. One
of the most common types of such records is the deeds for child maintenance

payments, which were claimed by the child's custodian (who was commonly the

100 |inda A. Pollock, “Childbearing and Female Bonding in Early Modern England,” Social History 22,
no. 3 (1997): 286.

101 Agmon, Family & Court, 134.
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mother) from the child's guardian (who was commonly the father). This example of
the court case has important details for us to draw a picture of the classical concepts

used in the early modern Ottoman law.

Ismihan, daughter of Mustafa, resident of the neighborhood of Ahmed Celebi
in the town of Uskiidar, came to the court and brought a suit. She expressed
herself and said: “Hereby this man, present at the court, named Hidayetullah
Beg son of Mehmed Beg, was my husband before now, and he has irrevocably
divorced me (bai’nen tatlik). My son nhamed Mehmed the minor [male, sagir],
who was engendered from aforesaid [male]’s bed [sic.] (mezburun firasindan
hasil) and borne by me, is in my protection [lit. bosom - hucr] and nurturance
under my custody (hidane) by right. My request is that the appropriate amount
by the aspect of sharia for the maintenance (nafaka) and guise money to be
decided and to be offered for custody." Then, the judge of the signature, pride
of the learned, his highness, have decided 3 akges per day from the current
for the amount of the maintenance and guise money for the aforesaid minor
[male] by the approval of both parties. The aforesaid Woman Ismihan is
allowed to spend and consume the mentioned amount for the aforesaid minor;
and, in case of need, to borrow by the end to pay back to his father aforesaid
Hidayetullah Beg. It is recorded as it happened.

In the Sixteen of Shawwal the reverend of the year Nineteen-hundred-and-
thousand

Case witnesses: Ali Efendi bin Ali, Osman Efendi bin Esseyh Mehmed El-
imam, Elhac Mustafa bin Ibrahim, Esseyyid Hasan Celebi bin Halil, Ibrahim
Efendi bin Himmet, Ebubekir Bey bin Ali, Esseyyid Mehmed bin Ahmed,
Mustafa Bey bin Hasan, Elhac Ali bin Murad

In this record of the case dated January 9, 1708, ismihan claimed the maintenance
payment for her son Mehmed from the father Hidayetullah Beg, who had divorced by
talak her before. In early modern Ottoman society, women commonly came to the
court to have a deed for their children's maintenance payments after the divorce with
the father of their children. Like many other divorced women, Ismihan also had the
right to custody of her child and was entitled to receive child maintenance from the
father of the child. As we have seen, there are different terms and concepts regarding
the position of children. Before going further in the discussion of the thesis, we may

need to understand the legal implications of these concepts.

First of all, we need to understand the family institution in terms of marriage and

divorce in order to discuss the socio-legal status of children in different situations. As

102 JCR vol.336 27/B1.
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for Islamic law, the divorce of spouses with children will have legal consequences as
parents, as marriage is intended to have children. Thus, there were different types of
divorce practices that gave different responsibilities, but there were two common types
of divorce in the court records in early modern Ottoman: Talak and Hul’. In Islamic
law, talak is considered as “the normal form of divorce”, which means “the repudiation
of the wife by the husband.”'% Talak divorce would result in financial obligations for
men, such as the delayed dowry (mehr-i miieccel),'%* the alimony (nafaka-i iddet) and
accommodation (meiinet-i sitknd) for women during the waiting period (iddet).1% In
this divorce, the maintenance payment of the children becomes the responsibility of
the father. As in our example of the classic case of a child maintenance request, the
mother Ismihan requested the payment of child maintenance for her child Mehmed
from the father Hidayetullah Beg, who "irrevocably divorced"” (bai nen tatlik) her. The
mother's request was not surprising or unusual, it was simply an expected request from

a mother who was divorced with her husband.

Nonetheless, while divorce in Islamic law was only dependent on the decision of the
man, divorce by Aul’ meant the divorce by mutual agreement between husband and
wife.1% But in fact, in order to persuade the man to divorce, women had to give up
some of their divorce rights or take extra childcare responsibilities. In these mutual
agreements, women generally waived their financial rights such as mehr (delayed
dowry) and the alimony for iddet (waiting period); and they took the financial
responsibility of their children from the father.1®” Hu/’ divorce type was the most

significantly recorded divorce type in court records, and despite the formal language

103 Schacht, An Introduction to Islamic Law, 163—64.
104 Bilmen, Hukuki islamiyye ve Istilahati Fikhiyye’ Kamusu, 1968, 2:10.
105 Halebi, Mevkufat, 2007, 2:263.

196 Schacht, An Introduction to Islamic Law, 164.; Fahrettin Atar, “Muhalea,” in TDV islam Ansiklopedisi
(Istanbul: Tiirkiye Diyanet Vakfi, 2005), 399-402.

197 For more information about the practice of hul’ divorces in the eighteenth-century Ottoman
istanbul see: Madeline C. Zilfi, ““We Don’t Get Along’: Women and Hul Divorce in the Eighteenth
Century,” in Women in the Ottoman Empire: Middle Eastern Women in the Early Modern Era, ed.
Madeline C. Zilfi (Leiden; New York: Brill, 1997), 264-96.
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of these records, there are many details recorded about spouse relations and parent-
child relations.

Hidane, is an Arabic word and was used to define “child custody” in the Ottoman
legal discourse. Therefore, this concept referred to physical care of children. The
custody period, hidane, included the period from birth to the end of childhood when
the child would reach mental and physical maturity varying according to their gender.
Hidane as child custody meant raising, nurturing, and teaching children the basic needs
of life in the first years of life. In the usual conditions, custody of the child was
regarded as the mother’s right that the father could not prevent without a valid reason.
According to Schacht, a well-known scholar of Sunni Islamic jurisprudence, in cases
such as loss of custody due to the death of the mother or remarriage with someone who
is stranger to the child, “the closest female relative, first of the mother, then of the
father” would take the custody of the child.1%® As in the case of the mother Ismihan,
the custody was registered as the right of the mother, (bi hakkii’l-hizane) and defined
as being in her bosom and nurturance (hucr ve terbiyemde). Child custody was a
private issue in early modern Ottoman society, constructed on “maternal love and
affection” as part of female culture. The right of custody of a child was seen as the
right of women of maternal lineage as it may have been defined as the family of

hidane.10°

Nafaka legally refers to maintenance payment that covers the things required to live.1%°
Indeed, nafaka was an inclusive word with the meanings of “alimony for the ex-wife,”
“child maintenance” or “child support,” or any other support for someone who needs.
Therefore, to be clear in this thesis, I use “nafaka for children” paid during childhood
period, so during custody period, as “child maintenance” or “child support”; and
“nafaka for women” after divorce as “alimony.” When we look at the one for children,
the reason for that is the fact that children were seen as needy until they could earn a

living of their own unless they owned any property - which could be through

108 Schacht, An Introduction to Islamic Law, 167.
109 Tycker, In the House of the Law, 125.
110 Merginani, The Hedaya, or Guide; Commentary on the Mussulman Laws, 1:392.
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inheritance. Fathers were required by law to pay for the maintenance of their children.
This was not discussed as long as the parents of the children were still married, but the
father was already expected to pay it. However, after the divorce, the mothers who had
the custody of their children would come to the court to get the deeds for maintenance
payments of their children, just like ismihan did. As explained in the classical sources
of Islamic jurisprudence, in the event of the loss or death of the father, child
maintenance was expected to be paid by the paternal grandfather, paternal uncle, or
other paternal relatives, respectively, or another relative capable of doing so; but if a
child has property from their father's inheritance, their maintenance could be covered

from this property with the permission given to the child's guardian.!!!

Vasi, meaning guardian, meant the legal representative or protector of the one’s
property in the legal sense. The legal and natural guardian, vasi, of a child was the
father in ordinary circumstances, which did not require registration. For example, in
the minor Mehmed’s case mentioned above, no guardian was registered as the father
was already alive and he did not need to be registered as guardian of his child. The
difference between child guardianship and child custody is that while guardianship
included legal representation, protection of child's property, and or the decision-giver
about the child’s life, custody was the physical care of children. The guardian, vasi, of
a child who was appointed in the event of the father's death or disappearance, had an
authoritative role holding the right to decide the life of the child in matters such as
marriage, property use, or travel.1’2 As the legal entity of a child was identified by
paternal lineage, the new guardian was generally expected to be the paternal
grandfather or paternal uncle, but it was not unusual for mothers to be appointed as
guardians of their children after the death of the father.1 In this thesis, the importance
of guardianship will be discussed in the context of how guardian’s decisions can affect
a child's life.

111 Halebi, Mevkufat, 2007, 2:280-81.
112 Halebi, Mevkufat, 2007, 4:292-95.
113 Tycker, In the House of the Law, 138-39.
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The terminology used in the judicial texts related to children varies, but nevertheless,
these key concepts are the most important to understand these cases. The legal
meanings of these terms should be discussed within the social and legal practices.
Therefore, the cases we will put at the center of the thesis will shed light on how these
terms were understood in a socio-legal context. In early eighteenth-century Uskiidar,
childhood was not taken very differently from the general practices of the Empire, so
these general statements made in the context of classical Islamic law in early modern

Ottoman society will help us understand the discussions.
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CHAPTER 3

CHILDREN WITHIN FAMILY RELATIONS:
CHILDCARE AND CHILD DEVELOPMENT IN EARLY EIGHTEENTH-
CENTURY USKUDAR

Childhood has often been studied by social historians in the context of the family, and
this may have precluded the idea of studying childhood alone. Even though children
experienced their lives in family settings, the agency of children has been ignored.4
Being aware of this problem while writing childhood history, | think that the agency
of children in the context of the family institution and their social position should be
studied. This perspective builds a constructive analysis of both childhood history and
the history of family structure. | also believe that the history of the family structure
cannot be understood without asking sub-questions about the concept. Therefore, the
social and legal significance of parent-child relations should be examined while
considering how the family had been constructed in terms of separate construction of

family relations rather than the institution of the family as a union.

From this perspective, in this chapter, | aim to answer the question of how the notion
of childhood was constructed through the importance of childcare in parent-child
relations, based on the early eighteenth-century Ottoman Uskiidar court records. In this
study, | conceptualize childcare as custody, child maintenance, in the context of
relations between children and other family members, especially parents. While using
judicial texts related to childcare, I take the perspective that the meaning of childhood
should be questioned, based on the view that the concept of childhood was shaped by

protecting the best interests of children in the Islamic-based Ottoman law.

114 James and James, Key Concepts in Childhood Studies, 58-59.
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Besides the judicial texts about the custody or maintenance of children, where we can
easily assess childcare issues, divorce cases also seem appropriate to discuss childcare,
since most of the decisions regarding the lives of children were made in these cases
when the parents were divorcing. As we explained in the previous section, different
types of divorce may have different legal implications for parents' relations with their
children. Therefore, besides the case records in which children are treated as subjects,
we can also obtain findings on how parents and legal authorities perceive the

importance of childcare during the annulment of a marriage.

In this chapter, | conduct a discussion of childhood in two main phases with the focus
of the early eighteenth-century Uskiidar court to understand childcare in the context of
early modern Ottoman society. These two stages will be as follows: The first stage
which is on the fetal period is formed by the discussion of the concept of childhood
and childcare, which are addressed with the awareness of the existence of the fetus;
the second stage is about the main childhood stage, which is conceptualized as the

period of custody for the child after birth until adolescence.
3.1. Socio-Legal Position of Childhood Before the Birth

The main question in this part of the chapter is how the pregnancy period is perceived
in terms of childcare in the socio-legal context of Uskiidar in the early eighteenth-
century. To answer such a question, | aim, here, to understand the legal significance
of childcare during pregnancy and even in the event of possible pregnancy. Since the
marriage institution aimed to have children, the best conditions for children had been
regulated even before the presence of children. Therefore, first, I discuss the legal
status of the fetus, so the unborn child, in terms of guardianship, child rights, and so
on. Then | take the court cases into consideration for understanding the importance of
childcare during pregnancy, taking into account the distinction between the unborn
child and the born child.
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3.1.1. Fetus as a Matter of Law
3.1.1.1. Pregnancy and Miscarriage

In Ottoman law, fetus, which had a legal position, had certain rights and the law
protected the best interest of the fetus. When we consider the fetal period in terms of
the legal rights of the parents, the fetus was legally defined as part of its father's lineage
while physically attached to its mother's body.*'*> The parents had some responsibilities
and rights as the mother and father of a child who was not yet born during pregnancy.
For example, the responsibility for the protection of the fetus was seen as part of
maternal responsibilities in early modern Ottoman, since pregnancy and childbirth as
a private issue belong to the female culture. In fact, according to what Pollock said on
pregnancy and childbearing in early modern Europe, men acknowledged that, like
child-rearing, pregnancy and childbearing issues were also the issues of female culture;
besides, women's participation in childbirth was seen as a community duty.?® In this
context, we see that in the early modern era, men considered pregnancy as part of
women's culture, but, in fact, they were supportive and helpful rather than completely
isolating themselves. The research by Evans and Read for early modern England
shows how men psychologically or physically supported women in their families who
suffer from miscarriages, shows how men took part as the helpers of women in this

culture in which they were not the subjects.?’

Despite of different experiences in different societies, we can say that pregnancy and
childbearing culture, which is a part of the female culture constructed through the
women’s body, has a universal aspect. Likewise, in early modern Ottoman society, we
can see that experiences such as pregnancy and childbearing were similar to universal
female culture. Although the unborn baby was legally recognized as the property of

the father in early modern Ottoman society, pregnancy and its protection were

115 Halebi, Mevkufat, 2007, 4:224.
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perceived as a period of custody, which was largely the responsibility of the mother.118
However, still, since children, and basically individuals, were defined by patrilineal
ties, the lineage of a child from the fetal period, including pregnant women and the
fetus, was expected to be protected by men as the responsibility of the fathers.'° This
responsibility made men a part of the pregnancy process in a socio-legal sense, as the

protector and supporter of pregnant women.

A fetus had the right to be born and its mother still was the main responsible for
protecting the fetus as its bearer. From this point of view, it can be thought that
miscarriage cases in the early modern age were generally seen as caused by women.
Of course, it was inevitable that mothers were considered as the first suspects and
responsible for the fatalities in the pregnancy process, but, since we know that men
were not completely excluded from pregnancy in the early modern age, it should also
be discussed how men were involved in the cases of miscarriages. Miscarriage
intentionally or by someone else's harm was considered a form of murder, and anyone
responsible should be punished according to Islamic law. Even if the protection of the
fetus was the responsibility of the mother, according to early modern Ottoman muftis,
such as the 16" century grand mufti Seyhiilislam Ebussuud Efendi, and other important
scholars of Islamic Hanafi jurisprudence, it was recognized that the possibility that the
father or anyone else than the mother could cause the pregnant woman to miscarry.
The person who caused the death of a fetus had to pay compensation to the father and
paternal relative because the fetus belonged to paternal lineage. Also, if this person
was heir to the child or the father himself, they would pay this compensation to others
and be deprived of the child's inheritance.'?® This blood money called “gharra” was

calculated as one-twentieth of the normal blood money decided for murder cases

118 Tycker, In the House of the Law, 123-24.
119 Tucker, 115.

120 “Query: If Zeyd caused his wife, Hind, to have a miscarriage, what is need by law? The answer: it
needs to be fined with half of the blood money; he cannot get a share." Seyhiilislam Ebussuud Efendi,
Seyhii’l-islam Ebiissu’ud Efendi fetvalari (Fetava-yi Ebiissuud Efendi), 715.; Halebi, Mevkufat, 2007,
4:224-26.; Tucker, In the House of the Law, 122-24.
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according to Islamic jurisprudence.'? Nevertheless, there were different calculations
by early modern Ottoman muftis for this blood money for the death of the fetus, for
example, Ebussuud’s fatwas say that the person who caused the death of the fetus
should be fined half “the normal blood money” (nifs-i osr-i diyet).122 Even though
there were different opinions about this, one thing is clear that blood money for the
fetus was always less than “the normal blood money” paid for the murder of a born
child or an adult. According to Tucker, the reason for this difference between the
amount of blood money paid for the fetus and the one for the others is that the fetus

was not considered a complete human being.123
3112 Inheritance Right and Guardian of the Fetus

Even if the fetus did not have a fully recognized legal position in early modern
Ottoman law, in early eighteenth-century Uskiidar its legal rights were almost as
recognized as that of a born child. The inheritance right of the fetus was protected by
law and could be protected by a guardian appointed according to Islamic law if
needed.?* It was not rare for the fetus to be viewed as a legal subject but still there are
not many records regarding the fetus and pregnancy in Uskiidar court records.
However, the records regarding the fetus we have are quite enlightening about its
socio-legal position. In these court records, which are usually about inheritance or

maintenance payments, the fetus was recorded as haml [lit. carried].

The legal approach towards the fetus in Ibrahim Bese's inheritance-sharing case shows
the socio-legal position of the fetus in terms of its rights and legal entity. Ibrahim Bese,
who lived and died in Tuzla village in Uskiidar, had heirs; his wife Fatima, his minor
son Huseyin, his adult daughters Hanife and Saliha, and his unborn child who was “in

his wife's womb.” Adult daughters were able to protect their property and inheritance

121 Muhsin Kogak, “Gurre,” in TDV islam Ansiklopedisi (Istanbul: Turkiye Diyanet Vakfi, 1996), 211-12.

122 sayhiilislam Ebussuud Efendi, Seyhii’l-islam Ebiissu’ud Efendi fetvalari (Fetava-yi Ebiissuud Efendi),
715.; For detailed calculations for the death of the fetus in the jurisprudence of Hanafi Islam see:
Halebi, Mevkufat, 2007, 4:224-26.
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shares, but a guardian was required to protect the shares of the minor son and the
unborn child. Then, on February 24, 1738, the judge appointed the mother Fatima as
the guardian of the minor Hiiseyin and the fetus according to the law (kibel-i serden):
“...aforesaid Fatima was appointed as the guardian to receive and protect the
inheritance shares of the aforesaid minor and the aforesaid fetus [lit. carried, haml-i

mezkur]....”1%

Indeed, of course, a guardian was expected to be appointed for minors, but was it
possible to appoint a guardian for an unborn child? Scholars of Islamic jurisprudence
had different views in their discussions about the legal position of the fetus, its
guardian, and inheritance rights. While there are some arguments suggesting that a
guardian may be appointed for the fetus and its property,'?® there are also some
contrary arguments, for example, according to Tucker’s argument based on the fatwas
of Hamid b. 'Ali al-'Imadi (an 18th-century Ottoman Damascus mufti) neither father
nor anyone else could be appointed as guardian for a fetus who was not fully
recognized as a human being before the law.?” However, this case we encounter in
the Uskiidar court records can show us how the legal position of a fetus was actually
recognized as a social entity, and how the fetus's rights were protected and monitored
by legal processes, and it was accepted their guardians’ rights to reclaim their property
rights. The practice of appointing a guardian to an unborn child, in this case, was not
unexcepted. Similar cases were encountered in different cities of the Ottoman Empire.
For example, in a registry of the Konya court dated 1738-1740, three mothers were
appointed as guardians of their unborn children to protect their property inherited from

the deceased fathers.128

125 (JCR vol. 396 24/B1.

126 Mustafa Uzunpostalci, “Cenin,” in TDV islam Ansiklopedisi (Istanbul: Tiirkiye Diyanet Vakfi, 1993),
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In addition to the guardianship issue, it is an important question to ask how the share
of the fetus was calculated without knowing its biological gender since the inheritance
sharing rules in Islamic law are according to the gender of the inheritors. Although this
share can be made after the birth of the fetus, it was shared when other heirs demanded
their share before the birth of the fetus.'2° Therefore, in this case, the share of the fetus
had to be calculated according to all probabilities, or it could be calculated by assuming
the sex of the fetus to be male because only in this way could the best interests of the
fetus be preserved. According to the law, the man received more from the inheritance
than the share of the woman, that is, if the fetus was born as male, he would not suffer
a loss, and if it was born as female, the remaining portion would be distributed among
other heirs.'*° In Ibrahim Bese's inheritance sharing, too, the share of the unborn baby
was calculated as if it were a male, and therefore one of the highest shares was given
for the fetus: 14511 [amount of money (the same amount with the minor son Hiiseyin’s
share)] as the legal share for the aforesaid fetus (haml), is delivered to the aforesaid
wife [of Ibrahim Bese].'3! The findings of Meriwether's research on Aleppo show the
prevalence of a similar court practice which is the assumption of the fetus to be male
when calculating the inheritance share of the unborn baby.!32 Of course, the
assignment of the sex of the unborn baby as male was not unrelated to the idea of
“complete human being” as "male" as a socio-legal acceptance in early modern
Ottoman society, so the fetus was assumed to be male and preserved in “the highest

position.”

129 “By the requests of the aforesaid ones (mezburtanin talebleriyle)” UCR vol. 396 24/B1.
130 yzunpostalcl, “Cenin,” 369-70.
131 “haml-i mezkur igin ser-i hisse olub zevc-i mezbure Fatimaya teslim 14511” UCR vol. 396 24/B1
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Ottoman Aleppo, 1770-1840,” 226.
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3.1.2. The Maintenance for Pregnant Woman or Fetus?

Avner Giladi argues “the care for one’s child starts well before his or her birth, when
the potential father asks for a woman’s hand in marriage.”*33 This expression meant
that even ‘choosing a rightful mother' for their children was the responsibility of men,
and from this point of view, we can question the existence of the childcare
responsibilities given to parents during pregnancy in Islamic societies. There were
different dimensions of these parental childcare responsibilities that included
maintenance payment. For example, we first see the attention to the importance of
preserving the lineage of a child by “iddet, ” which is the waiting period for a woman
to remarry after divorce or the death of her husband. According to Islamic law, in order
for a woman to have the right to remarry to another man, she had to wait about three
menstrual periods to prove that she was not pregnant from her ex-husband, or if she
was pregnant, she had to wait for the child to be born.*34 Halebi, one of the influential
scholars of the Islamic-Hanafi jurisprudence in the 16" century Ottoman Empire,
explains in Miilteka that the reason why women were prohibited from remarrying
without waiting for the iddet period was to protect the child and its lineage.*3> Halebi's
statement was based on interpretations of early scholars of Sunni Islamic law, such as
Merginani, who lived in the 12" century. Based on these arguments, waiting time was
mainly a practice aimed at preserving even the possibility of pregnancy, and therefore,

in the case of pregnancy, the period ends only with the birth of the child.36

Since divorce brought some responsibilities to men, it was also the responsibility of
the man to make a living for the woman he divorced during this waiting period (nafaka-
i iddet). This period was mainly aimed at tracking the possibility of pregnancy so that
the lineage of the possible child would be known. If the woman found out she was

pregnant, her ex-husband would be responsible for her maintenance payment until the

133 Avner Giladi, Muslim Midwives: The Craft of Birthing in the Premodern Middle East (New York, NY:
Cambridge University Press, 2015), 34.

134 Schacht, An Introduction to Islamic Law, 166.
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end of the pregnancy. In this way, according to Merginani, men were even held
responsible for the possibility of their children's exist.}3” This interpretation of the
waiting period leads us to think about the importance of children at different stages of

life and therefore in the fetal period.

Theoretically, pregnancy was the same period as the waiting period, iddet. The critical
issue here is whether there was a difference between the short waiting time with an
average of three menstrual periods to prove that she is not pregnant after divorce, and
the waiting time until childbirth during pregnancy for the benefit of the fetus. So, the
following question is: What was the meaning of maintenance payment for a pregnant
woman after divorce? Was it paid for the woman herself, or was childcare intended
during the fetal period? To answer such questions, | aim to consider cases related to

prenatal childcare and maintenance of pregnancy.

As we explained, the livelihood of a newly divorced woman during her waiting period
was the responsibility of her ex-husband, who paid her alimony. However, there were
many examples of women who gave up this right to convince their husbands to divorce
by hul’.13® What we have to ask is, could a woman demand the maintenance payment
back as soon as she finds out about her pregnancy, even if she had already taken the
responsibility of her maintenance for the waiting period after the divorce? Did the law
separate the situations of “the waiting period to control pregnancy” and “the pregnancy
period,” taking into account the presence of the fetus?

Query: When Hind had gotten divorced by hul from her husband Zeyd by
waiving her mehr and nafaka-i iddet; the duration of the waiting (iddet) was
not declared. Could Hind reclaim and take the maintenance if the pregnancy
occurs?

The answer: Yes, if it has been arranged on the condition of three
menstruation. %

137 Merginani, 1:406—7.

138 The typical form of a 'hul divorce includes the words of "I renounced from my right of the
maintenance for my waiting period" see: UCR vol. 336 33/A1

139 sevhiilislam Ebussuud Efendi, Seyhii’l-islam Ebiissu’ud Efendi fetvalari (Fetava-yi Ebiissuud Efendi),
210.
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In this fatwa of Ebussuud, it is not clear whether a woman could claim the alimony
during pregnancy if she had already waived the alimony for the waiting period without
specifying the time. However, it was basically assumed that the waiting period
represents three menstrual periods. Besides, the fatwa of Yenisehirli Abdullah Efendi,
who was an 18"-century Ottoman grand mufti, Seyhiilislam, similarly shows that this
right can be claimed again if the waiting period was defined as three menstrual
periods.*9 So, according to the Ottoman muftis, the right of these women to demand
maintenance for the pregnancy period depended on their statements in the divorce
records regarding whether they gave up the waiting period which resulted in the

absence of pregnancy.

When it comes to the Ottoman fatwas, we cannot say that the maintenance payment of
the pregnancy period was different from the waiting period of the newly divorced
women because the pregnancy was already seen as a waiting period for women to
remarry, like the three menstrual periods which women waited to prove that they are
not pregnant. However, taking into account the Uskiidar court records of Aul’ divorce
and alimony claim cases related to pregnant women, a special term was used to
describe this payment given to women by their ex-husbands for the period of

pregnancy: nafaka-i haml (the maintenance for the pregnancy).
3.1.2.1. Nafaka-i Haml

Aise, daughter of Hasan, from Arakiyeci Elhac Cafer neighborhood of Uskiidar, came
to the Uskiidar court on May 22, 1712, after she learned that she was pregnant after
the divorce. She had asked her ex-husband Hasan Bese, son of Osman, whom she
divorced by Aul’ (zevc-i muhala), to pay alimony. As mentioned earlier, in 4ul’ divorce
cases, women often gave up some of their rights, such as alimony for the waiting period
to persuade their husbands to divorce them.'4* However, when it was found out that
the woman was pregnant by her ex-marriage after 4ul’ divorce, she may hold her

maintenance right for the pregnancy period unless she already renounced this right

140 seyhiilislam Yenisehirli Abdullah Efendi, Behcetii’l Fetava, 131.
141 7jlfi, ““We Don’t Get Along’: Women and Hul Divorce in the Eighteenth Century,” 273.
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explicitly. In Aige's case, Aise found out that she was pregnant from her ex-marriage
with Hasan Bese after her divorce, then she asked her divorced husband to pay
alimony, or namely maintenance for pregnancy, until the end of the pregnancy, and

the judge ordered the ex-husband Hasan Bese to pay 4 akce per day.42

We do not know the exact agreement between Aise and Hasan Bese whether she
renounced her maintenance payment of the waiting period totally during their divorce,
or not. However, what we can see from this case is that the maintenance payment
decision for the pregnancy period was decided not as alimony of the waiting period
(nafaka-i iddet), but as a maintenance payment until childbirth. Apparently, this was
considered something different from the alimony of the waiting period and also from
the child's own right of maintenance, nafaka, after the birth. Here, in this case, the
receiver of the maintenance appears to be the woman herself but was implicitly the

fetus in her womb.

In the cases of 4ul’ divorce, we can see a clear distinction between the waiting period
and the pregnancy period. In the last days of 1737, a woman named Fatima, daughter
of Osman, from Hace Hatun neighborhood of Uskiidar, waived her right to have
alimony for the waiting period (nafaka-i iddet) and wanted to divorce Mustafa's son
Elhac Feyzullah by Aul’. However, she stated that while she explicitly waived her right
to have alimony for the waiting period, she also gave up her right to have maintenance
(nafaka-i hamlim) for her pregnancy if pregnancy occurs from this marriage.*® Similar
practices such as giving up both of them at the same time can be seen in some other
cases as well. One example is that a woman named Ayse from Uskiidar, in 1746,
waived the alimony of the waiting period in order to divorce her husband Mehmed by
hul', and she also waived the maintenance for the pregnancy period if pregnancy
occurs.** In addition, in some records of Aul’ divorces, for example, alimony for the

waiting period was not even mentioned since it was recorded as that these women gave

142 (JCR vol. 345 20/B2.
143 JCR vol. 396 10/A2.

144 (JCR vol. 415 20/A3.; Erdal Kilig, “1158-1159 (1745-1746) Tarihli Uskiidar Sicili” (Unpublished MA
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up their maintenance rights for their pregnancy periods (nafaka-i haml) because it was
already known that they were pregnant.’> Namely both were referred as “nafaka”, but
the separation between alimony for women during the waiting period and maintenance

for the pregnancy is clear as they were addressed and applied differently.

Here, | would like to pay special attention to the logic behind why this term was
preferred to understand how the pregnancy period and the fetus were perceived in a
socio-legal context. What | argue is the court's use of nafaka-i haml instead of using
nafaka-i iddet, which is theoretically the same thing, can be interpreted as a discursive
reflection of the special importance given to the fetal period in terms of childcare in
legal practice. Depending on the sources of the classical Hanafi-Islamic jurisprudence
and Ottoman law, the maintenance of pregnant women was not considered different
from the alimony of the waiting period. However, this particular practice at the court
can be seen as an awareness of the presence of the fetus in the context of childcare.

Although the alimony of the waiting period was seen to meet the needs of the woman
during the waiting period, the target of the maintenance of the pregnant woman may
be seen as the fetus, even if it did not create a legal change. However, as a fetus was
identified through its physical attachment to the mother, the maintenance of the
pregnancy had been for the mother herself and indirectly for the fetus. For example,
onJune 8, 1712, Aise, daughter of Kenan from Hace Hatun neighborhood of Uskiidar,
demanded maintenance from her ex-husband, who divorced her by talak, for the period
of pregnancy. In the case of talak divorce, women could keep all their rights such as
mehr, nafaka-i iddet, because the divorce was made entirely by the man's will.
However, when their divorced husbands did not grant these rights, they could sue them
and take their rights by the judge’s decision. In this case, Aise, daughter of Kenan,
demanded "the maintenance for herself until the end of pregnancy” (vaz-: haml
edinceye degin nefsim i¢iin), and the judge stated that the maintenance payment agreed
upon should be given to Aise until the end of the pregnancy.1#¢As these examples can

be varied from the cases of the Uskiidar court, even if the theoretical meaning of this

145 JCR vol. 383 42/A1.
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mentioned maintenance was defined as the alimony of the waiting period, in practice
it can be said that it was defined as maintenance not for waiting but for the pregnancy.

Nevertheless, neither the Ottoman fatwas nor the Hanafi-Islam jurisprudence
specifically described the maintenance payment given during pregnancy as nafaka-i
haml. But, still, we know that, by Islamic jurisprudential explanation of the waiting
period, the purpose of the waiting period is to watch the possibility of pregnancy; in
the case of pregnancy, the duration is different from the waiting period, regarding the
presence and welfare of the fetus, because the fetus has also become a legal issue.
According to Vehbe Zuhayli, one of the contemporary scholars of Sunni-Islamic
jurisprudence, the alimony of pregnant women is not specified, since the Hanafi school
considers all types of maintenance payments after divorce as obligatory; however,
judicial explanations of the Shafi’i and Hanbali schools of Sunni Islam generally
emphasized separately that the alimony of the pregnant woman is obligatory. The
important thing here is that the maintenance given during pregnancy is described as
aiming at the “unborn child”, apart from the born child maintenance, since it is cut
with the birth.14” Considering such explanations, it is not surprising to see this concept
in findings from different Ottoman court records. For example, Ahmed Fekry Ibrahim,
who worked on Child Custody in Islamic law in Ottoman Egyptian context, identifies
this pregnancy maintenance payment as part of childcare obligations in their findings

from early modern Ottoman Egyptian court records.48

In summary, theoretically, the waiting time and the pregnancy period were not
differentiated because the waiting period was already considered as pregnancy and
vice versa. Although Islamic law interpreted the reason for the waiting period as the
protection and interest of the possible child, it could be said that this concept was
ambiguous in the Ottoman fatwas. However, in the cases taken from Uskiidar court

records, we were able to learn how childcare awareness during pregnancy shapes the

147 Vehbe Zuhayli, [slam Fikhi Ansiklopedisi., ed. Hamdi Arslan, trans. Ahmet Efe et al., vol. 10 (istanbul:
Risale Yayinlari, 1994), 111-12.

148 |brahim, Child Custody in Islamic Law, 150.
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discourse and the implementation of the law in a way that protects the child before the
fetus is born.

3.1.3. The Separation of the Fetus and the Child

The ambiguous situation of the fetus ends with its birth, and the fetus becomes the
child, a legally recognized human being in early modern Ottoman law.#° After birth,
attitudes towards the child differed from the fetus in the form of changing legal rights
and responsibilities. As explained, the children had a legal personality even before
their birth, and their private nature was recognized by the legal authorities. Therefore,
the concept of childhood and awareness of childhood periods can be understood by
looking at how the prenatal period differs from the postnatal period in terms of
childcare. In early eighteenth-century Ottoman Uskiidar, even though the fetus was
considered a social entity with some rights, there was still an obvious distinction
between a fetus and a born child.

While the maintenance of the fetus was controlled and protected indirectly, the born
child’s maintenance was considered directly as the right of the child. For example, on
May 15, 1730, Hanife, daughter of Mehmed Celebi, came to the court to have a divorce
with her husband Elhac Ibrahim Celebi by hul’. As a pregnant woman, Hanife
renounced her right to have alimony for the period of pregnancy and took the
responsibility of the maintenance of her expected child from its birth to the age of 7.1°°
This separation shows us the distinction between the fetus and the born child because
the maintenance given during pregnancy was considered a different responsibility than
the born child’s maintenance. In Uskiidar court records, we come across similar cases
of that pregnant women, or women who mentioned their possible pregnancy had taken
the responsibility of their future children's by indicating explicitly.'>! Thus, although
the fetus was recognized as a social being, it was identified by its physical bond with

its mother rather than as an independent self, like an already born child.

199 Tycker, In the House of the Law, 117.
150 (JCR vol. 383 42/A1.
151 JCR vol. 336 34/B1.; vol. 345 56/A2.
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Even though it has been thought that the notion of childhood was weakly taken into
consideration in the past, the developmental characteristic of childhood had been
considered in different stages and conditions. Pregnancy, in early modern Ottoman
society, brought about new responsibilities for parents, but, the socio-legal position of
children had been effectively constructed and shown itself after the birth as a born and
live human being. Hence, the responsibilities and legal definitions had been defined

more clearly.
3.2.  The Importance of Childcare and Child Development

It would be right to say that in early modern Ottoman society, there was an idea of the
fact that children had different needs at different ages. In this context, the parent-child
relation played an important role in child development, as it was very important to
bring up a child in terms of the nurturing, education, and teaching of religion and social
norms in early modern Ottoman society. Therefore, in this part of the chapter, I discuss
childhood period in the context of their relations with their parents and parental
awareness of children’s needs. While, firstly, I bring into question of child custody and
parental acts towards their children’s welfare, nurturing, religious education and so on,

I later discuss child maintenance in the context of socio-economic situations of parents.

As the main discussion in this part of the chapter, | discuss the issue of childcare during
“the main childhood stage” from birth to the end of childhood while the importance of
child custody and the maintenance of children are the main controversy of this
discussion. In this context, | focus on how the notion of childhood affects parental
behavior and law practice towards child development.

3.2.1. Parental Acts Towards Child Development

From birth to the moment when the child is able to meet their own needs, a child must
be detained and prepared for the adult world with the social capacities and norms in
early modern Ottoman society. This period of custody, called hidane, was not
discussed while the parents were alive and still married, as the parents were considered
to be legally bound. When we look at Ottoman court records, we can find the custody

issues when the parents divorced, or the parent(s) died. | aim to examine the concepts
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of childhood and children's family relations in the context of child custody according

to the Ottoman Uskiidar court records at the beginning of the eighteenth century.

The social norms taught to individuals from the beginning of life were crucial for the
society to keep the social harmony, so social control was built through these norms
that constituted family relations, gender roles, and religious life in early modern
Ottoman society. In this context, the notion of childhood shaped the lives of children
in the way of educating and making them grown up by adults, which made child-
rearing children an essential issue in shaping parental and other family roles. Seyyid
Hasan, a dervish in 17" century Istanbul, mentioned, in Sohbetname, his attitude
towards his minor son as having fun together, taking him around, and taking him to
different places where possibly he aimed to teach the world around them.>? The
importance given by parents to raising and educating their children was also evident
in the structure of society. For example, in the early eighteenth century, there were an
average of 41 foundations-funded children's schools in Uskiidar,'>* which may show
us that children were treated sensitively to prepare and educate them to adapt to adult
life. From this point of view, family relations and social representation had to be
adequately prepared, and therefore the upbringing of children was not a simple matter
for the Ottomans, because social norms established childcare and children's needs
according to their development.*>* Therefore, | want to focus here on parental actions

towards children regarding child development.

152 Durmaz, “Family, Companions, and Death: Seyyid Hasan N{ri Efendi’s Microcosm (1661-1665),”
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3.2.1.1. Child Custody: Maternal Care and The Importance of Bringing
Up a Child

Since children's development was evaluated according to different ages, we can see
different attitudes towards children in different periods during the sensitive years of
childhood. At first sight, children were seen as in need of maternal care, preferably by
their biological mothers, or maternal grandmothers. The conditions of maternal
custody were based on the gender of the child. Girls were expected to stay with their
mothers longer than their brothers to learn about “womanhood,” as one of the goals of
raising children was to prepare them for the gendered society; also, the boys were
expected to be taken from their mothers’ custody at an early age by their fathers to
learn about “manhood” and public life.*>> Such findings, based on legal definitions of
parent and child relation, can enable us to learn how children were put under the
custody of their mothers after their parents divorced or their father died. Legal
authorities defined motherhood as the best protector of children in healthy conditions
in the early modern Ottoman Empire. As Tucker argued, mothers’ ‘fullness of
affection,” as described in legal texts, was seen the ideal for the development and
protection of children.*>® This legal perception can be interpreted with the words in the
court records that define the custody of the mother as ‘being in the bosom and

nurturance of the mother.’

According to Hanafi-Islamic jurisprudence, the custody of the child was naturally
given to the mother after the parents had divorced. If there was no mother or if the
mother was not eligible to take custody of the child, women especially from maternal
relatives were selected for taking custody of the child.’>” The socio-legal role of
women was seen as special educators for children, and mothers were considered the
most suitable ones for their children’s raising by legal authorities. The legal

construction of childcare with a belief in maternal love was not a phenomenon specific

155 Merginani, The Hedaya, or Guide; Commentary on the Mussulman Laws, 1:388.

156 Judith E. Tucker, “The Fullness of Affection: Mothering in the Islamic Law of Ottoman Syria and
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Madeline C. Zilfi (Leiden; New York: Brill, 1997), 232-53.
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to Islamic societies or early modern Ottoman society. According to Giulia Calvi's work
on early modern Tuscany, even if mothers were not allowed to be guardians of their
children after the death of their husbands, the children were entrusted to mothers with
their ‘gratuitous charity and affection;’ thus, the best interests of the children were
protected by their “mothers’ love” which had been socially, historically and legally

constructed.>8

Besides the “expected emotional bond” between mothers and their children, the fatwa
of 18" century grand mufti Yenisehirli Abdullah Efendi clearly explains what maternal

custody meant in terms of children's needs:

Query: Hind is holding the custody of her son, engendered by her divorced
husband, Zeyd, by right. Zeyd claims to take the child by saying "the aforesaid
child reached his age of 7 and the custody has already ended" but Hind
opposes by saying "the child is only 6". What should the judgment be?

The answer: The judge looks at the child; if the child is able to eat, drink and
dress by self, the custody may end so that Zeyd could take, but, if not, Hind
would keep the child. **°

In this fatwa, we could see what a mother had to teach until the end of custody to
prepare her child to become a self-sufficient adult. The role of motherhood in children's
lives was a concrete example of how social relations were defined as the fact that the
private life of women prepared the public life of men. The social construction of
gender can be read through how parent and child relations were defined and how

relations were established between children and their parents, mothers, and fathers.6°

As Giladi argued, early modern Islamic cultures viewed motherhood as a social issue,
not just as belonging to women's culture, because women were repressed by the social

norms of the maternal role in Islamic societies.’®* Seen from the perspective of this

158 Giulia Calvi, “Widows, the State and the Guardianship of Children in Early Modern Tuscany,” in
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social meaning of the female body, women were not alone in the private sphere
because the private culture of women was controlled by the male-dominated society,
which defined women with maternal roles.'®?> The line between femininity and
motherhood was so intertwined that female culture was predominantly shaped through
the role of the motherhood, and therefore, the socially and historically constructed idea
of ‘being a mother is one of the essential criteria for being a woman’ has become the
most obvious and universal way of oppressing women.!e3 For example, Peirce argues
that in the early modern Ottoman Aintab, married women without children tried to find
ways to “add motherhood role to their identity” because motherhood as a parental role
was seen as vital in completing women's social identity.!®* The fact that women
performed this gendered “motherhood” role given in a socio-legal sense not in
accordance with the law but as the behavior mobilized by the law, provided the
reconstruction of gender roles through the role of parenthood.®> From the perspective
of gender performativity, childcare practices that were accepted and performed within
the framework of the motherhood role of “female culture” offer an insight into the
process of reconstruction of gender roles through parental behaviors such as

motherhood and fatherhood in early modern Ottoman society.

This interpretation raises the question of how mothers or fathers socially perceived
their roles as defined by the law, since, for example, it cannot be argued that the
upbringing of children by their mothers was simply a legal matter. Apparently, this
question needs a broader answer to understand the role of parenting in early modern
Ottoman society, but we can still study the socio-legal status of childhood by analyzing
the relation between parents and their children. Meriwether argues that a strong

162 For a critical research on the gendered separation between private and public spheres in early
modern Ottoman society see: Giilsen Yakar, “Individual and Community, Public and Private: The Case
of a 17th-Century Istanbulite Dervish and His Diary” (Unpublished MA thesis, Middle East Technical
University, Social Science Institute., 2019).

163 paula Nicolson, “Motherhood and Women’s Lives,” in Introducing Women’s Studies, ed. Diane
Richardson and Victoria Robinson (London: Macmillan, 1997), 202.
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emotional bond between parents and children was a norm in early modern Ottoman
Aleppo.t%¢ So, based on this interpretation, what can be said about whether the legal
responsibilities of parenting give people social responsibilities and social identities?
In this context, for example, by considering the decisions made by mothers about their
children, it may be possible to assess whether the legally established a “compassionate

motherhood” role did establish a social maternal identity.
3.2.1.1.1. The Struggle of Mothers for Their Children

Even if legal authorities defined mothers as the most suitable caregivers for their
children, a mother's legal right to custody of her child could be restricted in different
circumstances; one of them was to remarry with someone stranger to children. A
stranger to the child meant someone who was not a close relative of the child, such as
a paternal uncle.'®’ In such a case, the right of custody would pass to the maternal
grandmother, aunt, or other relatives, depending on the conditions and the decision of
the judge. For example, on May 12, 1712, at the court of Uskiidar, maternal
grandmother Fatima of Fatima the minor requested child maintenance payment for her
granddaughter from the child’s father, Omer Beg. The reason for this request was that
grandmother Fatima rightfully had taken the custody of her granddaughter because the
child's mother, Aise, married someone stranger to the child (zevc-i ecnebiyye tezevviic
etmekle).1®® According to judicial orders, if a mother remarries to someone who is
stranger to her children, the mother's custody right would be no longer valid. Similar
cases could be witnessed in different Ottoman cities, just like the case of maternal

grandmother Emine who had taken the custody of her granddaughter Mine the minor

166 Meriwether, “The Rights of Children and the Responsibilities of Women: Women as Wasis in
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whose mother Fatima was married someone else after divorcing the child's father

Osman in 1718 Ayintab.1%°

This understanding that the remarriage of the mother would result in the loss of custody
of her children was acknowledged not only by early modern Ottoman law but also by
other early modern European laws. As Calvi argues that mothers in early modern
Tuscany were seen as dead mother for their children if they remarry someone else after
the death of their husbands; thus, they were not allowed to take custody of their
children after they remarried.?’® The logic behind this perception was that children
were considered as belonging to their fathers' family and not allowed to live in a new
family of a "stranger male". Because a foreign man was seen as inferior to the
children’s paternal lineage, the children were put under the custody of other eligible
relatives, such as maternal grandmothers, in order to preserve their relations with their

paternal family.

However, in such a situation, the relation between the child and the mother may have
been ignored. The relationship between mother and child, legally defined as the “bond
of love and affection,” had to exist as a parent-child relationship on a social dimension
beyond legal definitions. To understand this relationship, the decisions made by
women in court about the custody of their children should be examined in the context
of their social role as mothers. The main issue here is how women struggle against
legal norms and patriarchal norms for their children, even while trying to preserve their
“motherhood role” constructed by the patriarchal society.’* We know that the legal
position of children in their families can be seen within certain limits that may limit
parental behavior and protect the child's socio-legal position. These boundaries
required mothers to make some sacrifices in order not to lose custody of their children.

For example, Marcus argued that women in eighteenth-century Ottoman Aleppo
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avoided remarrying after divorce for not to lose the custody of their children.”2
However, in the context of early modern Ottoman law, there were also some strategies
for women to keep custody of their children when they remarried, even if it required
carrying some extra-economic responsibilities. Some research on early modern
Ottoman society shows that agreements allowing women to keep custody of their
children even after remarriage were not uncommon. The findings of Ibrahim's research
on early modern Ottoman Egypt also show us that women were able to retain custody
of their children even after remarriage, by taking some financial responsibilities such

as maintenance of their children.173

On February 8, 1738, a woman named Zeyneb from the neighborhood of Kefce in
Uskiidar, and her divorced husband Siileyman Bese enregistered an agreement on the
payment and custody of their daughters. Zeyneb stated that she received the
maintenance payment for their daughters from the father Siileyman Bese from the day
they divorced until the day when this case was recorded. The reason for the lawsuit
was that Zaynab wished to remarry someone else who is stranger to her children, but
she also wanted to keep custody of her daughters. However, under normal
circumstances, Zeyneb would lose the custody of her daughters, Habibe and Hadice.
As a matter of fact, the mother who wanted to protect the custody of her daughters
came to the court to make an agreement with the father of her daughters, Stileyman
Bese. Zeyneb would continue to hold custody of her daughters by making an
agreement not to demand anything from her daughters' father as child maintenance and
by accepting to provide it by herself for her children from this day onwards.'’* This
kind of act of taking responsibility to protect custody of their daughters may be
motivated by social norms of the maternal role or other reasons. So, now, we have to

ask why and how she made such a deal with her ex-husband.
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It is evident that mothers in early eighteenth-century Uskiidar did not neglect the
welfare of their children. The act of mother Zeyneb for retaining custody of her
children by taking some responsibilities was not unexpected in early modern Ottoman
society. Aise, from Galata in 1760, wanted to remarry someone else after she divorced,
and her daughter Emine's father Mustafa had taken custody of Emine the minor
rightfully. However, Aise, who wanted to keep custody of her daughter even after
remarrying, made an agreement with her daughter Emine's father to cover her child's
maintenance from her own property for retaking the custody.'’”> Another similar
example from the late seventeenth-century Ottoman Uskiidar may be an indication that
this practice was an established act of motherhood aimed at maintaining custody of
their children after remarrying with similar practices in different centuries. On October
13, 1688, a woman named Aise from the neighborhood of Kefce in Uskiidar, agreed
with her ex-husband Ramazan, who held the custody of her son Hasan and daughter
Emine, to pay their maintenance in order to take custody of their children even after
she remarried.!’® Indeed, what the children meant for their mothers may have been that
the children would be considered worthy of taking some extra-economic

responsibilities so that they would not be deprived of maternal care.

Speaking of a mother's being aware of her children's needs for their development and
treatment, we see different cases of women being willing to take custody of their
children, even if it causes some extra-economic responsibilities. As a part of paternal
rights over the lives of children during maternal custody, another issue was that a
father, as the guardian of his child, could prevent and control his child from traveling
to a place far from himself.1’” Therefore, in this context, women who had custody of
their children will be restricted from traveling with their children without their fathers'
permission. These obligations — which can be interpreted as the signs of the patriarchal

authority over women — limited mothers' parental actions even when they had their
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own maternal rights given by law. This situation was an effect of the patriarchal-
patrilineal social structure that tried to control the women's culture that the father was
not involved in. In Giladi's interpretation, the practices such as child-rearing and
childbearing belonged to female culture, which came out of the control of men, were
causing men to see this culture as a “mystical phenomenon” that threatens their
superiority in early modern Islamic cultures. Therefore, the Islamic culture constituted
a patriarchal oppression culture in which women felt male domination through their
“female roles.”?’8 When we think about this interpretation, concrete obstacles such as
restricting the travel of mothers who hold child custody can be considered as male-
dominated society’s methods of intervening in an area where men would not want to

be isolated.

Nonetheless, motherhood, which was legally constructed to breastfeed, educate and
raise children until adolescence, was performed beyond the law in Uskiidar at the
beginning of the eighteenth century. On May 12, 1731, a woman named Fatima,
daughter of Halil, from Evliya Hoca neighborhood of Uskiidar, came to the court and
registered the agreement with Hasan, son of Abdullah, the ex-husband of her daughter
Ummii Giilsiim. According to the agreement, Ummii Giilsiim, the mother of two
children Ismail and Aise, wanted to go somewhere else (diyar-i aher) with her
daughter Aise, while her son Ismail would stay with his maternal grandmother
aforesaid Fatima. In this case, Ummii Giilsiim agreed to pay for her daughter's
maintenance to persuade her daughter's father to allow her request to keep custody of
her daughter on the traveling; his son's maintenance would have to be borne by the
father because his maternal grandmother would legally protect Ismail's custody.’” In
this sense, the agreement between these three adults shows us the fundamental
dynamics of how family relations were built through childcare practices and the notion
of childhood.

We do not know the exact ages of these two children, but because they were described
as sagir, it can be assumed that they were on average under 7 years old. We also do

178 Giladi, Muslim Midwives, 18—23.
179 JCR vol. 383 44/A3.

64



not know exactly why the mother chose to look after her daughter instead of her son,
but the actions of these two mothers, Ummii Giilsiim and Zeynep, could be interpreted
as a reflection of the dynamics of the women's culture where mothers were expected
to teach their daughters femininity as much as they could. Therefore, in the case of
these two mothers, Zeyneb and Ummii Giilsiim, they made peace agreements (sulh)8°

with their ex-husbands and enregistered them to protect the custody of their children.

What can we say about the concept of childhood and the socio-legal status of children
on these issues? We can interpret that the legal system had authorized the judge to
have such pragmatic decisions that seemed to leave the child's well-being to the trust
of their parents, allowing mothers, who were the child's “best caregivers,” to maintain
custody of their children. Therefore, the legal authority did not interfere with the
agreement between the mother and father; for example, as in the mother Zeyneb’s case,
the judge did not question whether her new husband was a stranger to the children.
Even if it seems we do not have any fatwa of early modern Ottoman grand muftis that
allows the children to live with the mother’s new husband, who is stranger to the
children, there was still some legal opinions of local muftis that women could be left
their mothers who remarried with a stranger in the case that there was no one suitable
for custody.*®! Besides, the judge did not object to the mother’s traveling to far from
the city where the father was, taking her child with her, as in the mother Ummii
Giilsim’s case. As a result, the legal authority left these children to their ‘best
caregivers’ and affirmed the idea of the importance of raising these children by their

mothers.182

Zeyneb and Ummii Giilsiim had the chance to protect custody of their children by

negotiating with their ex-husbands. Indeed, just as Zilfi interprets the 4ul’ divorce as

180 sylh was a social and legal contract between two parties, which created a mutual advantage and
was seen commonly in the eighteenth-century Ottoman Uskiidar court. See: Isik Tamdogan, “‘Sulh’
and the 18th Century Ottoman Courts of Uskiidar and Adana,” Islamic Law and Society 15, no. 1 (2008):
55-83.

181 Tucker, “The Fullness of Affection: Mothering in the Islamic Law of Ottoman Syria and Palestine,”
232.

182 Tycker, 240-41.
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an example of “bargaining with patriarchy,” Kandiyoti's insightful
conceptualization,*® the critical point here is the way that mothers bargained with the
patriarchal society to protect their children’s development. In this context, we can say
the fact that the economic responsibility of children could be used as a bargaining
material opened up space for women to fulfill their maternal roles, which were used as
oppression against women in the male society, by giving them a chance to keep their

“motherhood roles” according to their will.

In the context of Islamic law in practice, it is seen that by making agreements between
parents, such issues were resolved differently than regular rules. According to
Ibrahim’s work on pre-modern Islamic juristic discourse, in early modern Ottoman
Egypt, it was not uncommon for mothers to conclude such agreements to retain
custody of their children even in cases of remarriage or travel. Moreover, despite “the
universal rule of Islam” that normally requires such cases to end with the custody of
the children being taken by someone other than their mother, it was not unpredictable
for the judge to accept such agreements.84 Ibrahim thinks that the judge's decision was
made to protect “the best interests of the child,” sometimes based on the idea that the
family's decision was best for the children, or sometimes for other reasons specific to
the case.'® Apparently, when it comes to agreements between fathers and mothers,
there was flexibility in the rule of law because the mother's demands were probably
not neglected by the legal authorities to protect the best interests of the children.
Indeed, this interaction between the legal authority and social agents may have
demonstrated how legal rules were applied according to social needs and
circumstances to protect the interests of children and parents as a part of social welfare.

Besides the juristic attitudes towards these cases, the reasons for these parental actions

may still appear unclear. However, some contextual explanations or comments can

183 7ilfi, ““We Don’t Get Along’: Women and Hul Divorce in the Eighteenth Century,” 295.; Bargaining
with patriarchal norms and rules by women in the Middle East context has been discussed by Deniz
Kandiyoti, “Bargaining with Patriarchy,” Gender and Society 2, no. 3 (1988): 274-90.

184 Ahmed Fekry Ibrahim, “The Best Interests of the Child in Pre-Modern Islamic Juristic Discourse and
Practice,” The American Journal of Comparative Law 63, no. 4 (Fall 2015): 886—90.

185 |brahim, 891.
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help us understand these behaviors in the context of the parent-child relationship.
Firstly, it could be interpreted that the reason for fathers' acceptance of such
agreements may have been that it was economically and socially beneficial for fathers,
as they would not need to be responsible for the maintenance of their children. For
example, father Stileyman Bese would not be responsible for the upbringing expenses
of his two daughters. | would also argue that the gender of these children may have
been influential in the acceptance of these agreements by the father and the judge,

given the belief that girls should remain in maternal custody longer than boys.

On the other hand, it should also be questioned why these mothers had taken
responsibility for all the expenses of their daughters. Can we talk about a motherly
love that seemed to her children that she wants to raise them in the best way possible?
Here, based on the limited evidence from these court records, we can interpret these
two mothers, Zeyneb and Ummii Giilsiim, as social agents who tried to maintain
custody of their children, watched their children’s well-being and confirmed that they
can be the best caregivers for their children as envisaged in the socio-legal context.
Therefore, this ideal relationship defined by legal authorities may have been embraced
by mothers as a part of women’s culture. Women’s performing such maternal roles
beyond the legal rules, even by taking extra responsibilities, of course, may not be seen
independent from the reconstruction of gender through parental roles, as we discussed
before. As was common in early modern times, girls had to be prepared by their
mothers for the adult world as a woman; it could be thought that the social construction
of gender effectively shaped such a relationship between mother and daughter in a

social sense.

We may still not have enough sources to claim the existence of the emotional bond
between parent and child, but still, we can see a child’s social position in such a
situation of a mother's taking some extra responsibility for keeping custody. Of course,
besides a parent's desire to keep their children with them for emotional reasons, many
motivations, such as economic conditions or child labor, can be the reason for such
actions. Thus, as Crawford argues, even if such records do not allow us to interpret the

emotional bond between parents and children, it is still important to consider parental
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behavior in understanding their feelings for children.*®® In interpreting this way, the
socioeconomic status of the parents, the age and gender of the children should also be

taken into account, which is why we need to understand every aspect of these cases.

As a matter of fact, as the main focus of this thesis, it is to say that childcare was not
only a legal issue but also a concern of society in terms of family relations in early
eighteenth-century Ottoman Uskiidar. The fact that mothers gave importance to the
development of their children especially in terms of their gender roles, could be seen
as women's acceptance and even protection of their motherhood roles by taking extra
responsibilities. As | said earlier, the parenting side of this topic needs a broader
analysis to understand how mothers struggle to maintain their social roles by taking
extra social and economic responsibilities. But, still, by these findings, we can now
say that awareness of the periodic development of children effectively shaped child-
rearing practices and parental behaviors in early eighteenth-century Uskiidar.

3.2.1.2. Mental Maturity: The Responsibility of Muslim Fathers

Awareness of child development was not limited to learning gender roles or being
nurtured by their mothers. We know that childhood was the preparation process for
the adult world, which was dominated by the priority of Muslim male identity in early
modern Ottoman society. Therefore, children were not neglected by their parents and
society in their upbringing because different stages in which their mental, physical and
social capabilities developed shaped their socio-legal position. As I explained in the
previous chapter when I mention the ages of children in the early modern Ottoman
Empire, the development of children's mental capacities to teach different dynamics

of society such as religion was taken into serious consideration.

When we talk about the importance of maternal care on a legal basis, we know that
even if the mother was Christian and the father was Muslim, which made the children
Muslim because they belong to the father's social identity, mothers may not be denied
the custody rights of their children without a valid reason. A Christian mother was still

seen as the best protector of her Muslim child because it was thought that their mothers

186 crawford, Parents of Poor Children in England 1580-1800, 18.
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could be the best in teaching children basic living needs.*®” But, what | want to focus
on here is the fact that the custody right of a Christian mother could be taken when her
child's mental ability to learn religious practices was sufficiently mature. This is an
important issue for us to understand the awareness that children may have different
dimensions of mental development at different ages in early modern Ottoman society.
According to Giladi, it is theoretically accepted by Islamic law that the capacity of

discernment with the understanding of religion developed in early ages.!8

On June 12, 1731, in Uskiidar, a man named Ahmed Bese, who was converted to Islam
4 years before the day when the case was recorded, had taken custody of his son

Ibrahim from his Christian wife Hugya(?). Ahmed Bese stated:

... 'Thave honored by the honor of Islam four years ago, and my wife aforesaid
Hugya [a Christian] returned and delivered my son, hereby, present at the
court, Ibrahim the minor, who was engendered from my bed and borne by my
wife aforesaid Hugya, to me. And I have accepted and taken..." ...**°

According to this record, Ahmed Bese as the father of Ibrahim the minor had taken his
son from his wife, Hugya. Even though it was not explained why the father had taken
custody of his son from the mother, the possible reason may be that the child was
supposed to be raised as a Muslim by the Muslim father and should be prevented from
learning Christianity from the Christian mother. One another vital issue of this case is
the fact that the parents of the child seem to be still married, we know this because he
referred to her as “my wife” (zevcem), and also she was described at the record as “his
wife” (zevcesi). Even though we do not know exactly, it could be assumed that these
parents did not live together; thus, the father may have wanted to take his son from the
mother while the son was still considered as a child. Therefore, even if a Christian
mother would retain custody of her child until the child had reached a certain maturity

to understand the religious world, the Muslim father could have the right and the

187 Merginani, The Hedaya, or Guide; Commentary on the Mussulman Laws, 1:389-90.
188 Giladi, Children of Islam: Concepts of Childhood in Medieval Muslim Society, 52—-54.
183 UJCR vol. 383 46/A3.
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responsibility to take custody of the child from the Christian mother at a certain age of

the child, by not regarding the parents’ marital status.

Query: While Hind the Jew is holding the custody of her son Amr the minor,
engendered from her divorced husband Zeyd the Muslim, the child reaches
his age of 7, and he knows Islam is the source of salvation by being able to
understand religion. Zeyd is missing, and the child has no Muslim relative. By
the concern of the possibility of rejecting the religion, the judge orders the
child to stay with Bekir the Muslim from the good ones. Could Bekir take the
child from Hind, and bring up him?

The answer: Yes.**

This fatwa of Yenisehirli Abdullah Efendi shows how important children's ability to
understand religion was not only for the family but also for the society. By law, society
was expected to preserve children's religious education and watch children’'s mental
development. According to Islamic cultures, approximately the age of six or seven,
that is, the age of tamyiz, was considered as the child reaching the ability to receive
education especially religious education.'®! This case about father Ahmed Bese taking
his son from the mother shows that childhood development was not neglected by
parents in practice as well, and that child development was not independent of social
norms in early eighteenth-century Uskiidar. Also, Ginio's research on the court's
acceptance of children’s conversion to Islam shows that the mental development of
children was not neglected by legal authorities.’®?> Ginio argues “the significance
accorded to reaching the age of discernment entails a legal acknowledgement of
several stages of childhood, each of which displays different characteristics and is
assigned a different legal status.”?°3 This means that the awareness of children’s mental
development caused them to be watched by parents to teach them the religious norms
because childhood was considered to involve different developmental stages, with
different characteristics and legal status.

190 seyhiilislam Yenisehirli Abdullah Efendi, Behcetii’l Fetava, 128.
191 Giladi, Children of Islam: Concepts of Childhood in Medieval Muslim Society, 53-54.

192 Eyal Ginio, “Childhood, Mental Capacity and Conversion to Islam in the Ottoman State,” Byzantine
and Modem Greek Studies, no. 25 (2001): 104-10.

193 Ginio, 100.
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3.2.2. Child Maintenance: Paternal Support, Poverty, and the Welfare of
Children

In this part of the chapter, I discuss the importance of meeting children’s material
needs and costs for living in terms of poverty and parental responsibilities. As we
discussed, the issue of child maintenance payment was one of the most common
discussion topics in childcare, as an economic burden for fathers, and as a tool to
bargain with patriarchy to create strategies against male domination for women at the
beginning of the 18" century in the framework of the spatial context in question. In
hul’ divorce cases, it was common among women to take on extra financial
responsibilities for their children's maintenance to persuade their husbands to divorce,

or to keep custody of their children in different situations.

[ take the responsibility of paying the maintenance of my son Ismail the minor,
who was engendered from aforesaid [male] ’s bed [sic.] and borne by me, from
my own property until his age of seven#

This form can be found in different records of ‘hul divorces.?®> Although child
maintenance was the father's responsibility that was not expected to be transferred to
someone else, it was legally approved and recorded by deeds that women as mothers

took this responsibility in different situations.

As we discussed before, in a society where the divorce decision was under male
control, women were bargaining with patriarchal rules by taking extra financial
responsibilities or giving up some of their rights. Women would see child maintenance
as part of this bargain and would not hesitate to take this responsibility. What | want
to focus on here is how men perceived child maintenance payments in a socio-
economic context and how paternal roles have an impact on this responsibility. From
this point of view, we can ask how fathers, who gave up the financial responsibility of
their children and accepted their wives' wishes, perceived their relationship with their
children and their social roles of fatherhood. It is possible to say that the socio-legal

construct of the relationship between fathers and their children was based on the

194 JCR vol. 336 13/B2.
195 JCR vol. 336 21/B1; 29/A2; 29/B3.; vol. 345 30/A2; 37/A3.; vol. 396 1/B1.
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material relationship and the authoritarian role of the father. Or, it was just
advantageous for men to retain legal guardianship of their children by not carrying any
financial burden when the mother had taken on responsibilities. Still, it may be biased
to assume that fathers wait at the first opportunity to be relieved of their children's
responsibilities. Hence, it should be answered by focusing on how the relationship
between fathers and their children was established, whether children were more than

a burden for men, or not.

Rukiye daughter of Mehmed, resident of the neighborhood of Reis in the town
of Uskiidar, and whose personality has been approved by the statement of
those named Ismail son of Abdullah and Mehmed son of Ahmed, came to the
court and sued against her ex-husband Osman Beg, son of Abdulbaki. She
expressed herself and said: "When aforesaid Osman was my husband before
now, we did not get along, and | requested divorce by hul'. We divorced by
hul' in the conditions of that | accepted to renounce my delayed dowry (mehr-
i mueccel), my right of the maintenance for my waiting period, my right of
residence (me'iinet-i siikna), and I accepted to meet the maintenance of my
daughter named Zeyneb the minor [female, sagire], who was engendered from
aforesaid [male]’s bed [sic.] and borne by me, and who is now in my
protection [lit. bosom - hucr] and nurturance under my custody (hidane) by
right until her age of nine. But, due to the fact that | am still poor and needy,
and due to that aforesaid minor [female] needs maintenance immediately, my
request is that the appropriate amount by the aspect of sharia for maintenance
(nafaka) and guise money to be decided and to be offered for custody.” The
situation of aforesaid Rukiye has been approved by those Muslims recorded
at the supplementary, and besides, aforesaid Osman Beg has acknowledged
this. Then, the judge of the signature, pride of the learned, his highness, has
approved that it is rightful to decide the maintenance for the aforesaid minor
[female]. And he decided six akges per day from the current for the amount of
maintenance and guise money for the aforesaid minor [female]. The aforesaid
woman Rukiye is allowed to spend and consume the mentioned amount for the
aforesaid minor; and, in case of need, to borrow by the end to pay back to his
father aforesaid Osman Beg. It is recorded as it is and as it is requested.

1150.%%¢

In this case, the mother agreed to pay her child's maintenance before and not demand
anything from her child's father, as many other mothers did for having a Au/’ divorce.
However, she would not be able to afford her child’s maintenance later due to her

poverty situation and she asked her ex-husband for the child's maintenance as the

1% JCR vol. 396 3/A1.
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father of the child. Could there be a chance for the father to deny such a responsibility
that he had been previously "freed"?

Zilfi comments on this issue as that the law protected the welfare of children without
regarding the agreement of Aul’ that was done before.’®” This means that the father
may not refuse to take this responsibility of child maintenance, claiming that the
mother had agreed to receive in return for having Aul’. Therefore, the father was
obligated to pay for the child’s maintenance, as the mother could not afford it due to
poverty and the child’s maintenance had to be met in some way. In this case, however,
the father’s responsibility for child maintenance payment depended on the specific
conditions of the mother’s poverty and the father’s acceptance. Can we say that the
father did not object so as not to deprive his children of his vital needs? Even if legal
instructions would not allow children to be left without maintenance, the father’s
acceptance without an objection may be interpreted as the effect of the social role of

fatherhood as the guardian and provider of his children.

However, it does not seem possible to make a comprehensive comment on this issue,
because otherwise decisions may be made in such cases but where poverty was not an
issue. For example, on October 27, 1747, in Uskiidar, a woman named Hiisna, as the
representative of her daughter Safiyye, demanded maintenance for the newborn child
Ali from the child’s father Molla Ali, who divorced the child’s mother Safiyye while
she was pregnant. But, Molla Ali objected to this demand with a deed showing that
Safiyye had already accepted in exchange for hu/’ divorce that she would meet the
maintenance of the child to be born until the age of 7 if it is a boy, until the age of 9 if
it is a girl. Based on this, the judge rejected Hiisna's request and did not charge Molla
Ali for his child’s maintenance.'®® The possible reason why the judge did not accept
the mother's request was that the mother could not provide a valid reason, such as

poverty. Thus, we could see the essentialness of the poverty situation for the

197 7ilfi, ““We Don’t Get Along’: Women and Hul Divorce in the Eighteenth Century,” 288.
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invalidation of previous agreements made in the /4ul’ divorces and for men to accept

this responsibility back again.

Of course, the legal authority did not also neglect fathers' ability to provide their
children with maintenance payment, so their acceptance and financial situation have
been taken into account in decision-making processes regarding child maintenance.
The main condition for fathers to be held responsible for the maintenance payment of
their children was that the child had no property and needed financial support.t®
Besides, if the father was unable to afford this maintenance, some other relatives
(primarily paternal ones) of the child, such as grandfathers, could be given

responsibility for that.2%°

In 1738 Uskiidar, father Abdulbaki requested a reduction in the amount of maintenance
ordered to be paid to his child after his divorce, as his financial situation did not allow
him to provide this maintenance payment. After his poverty was proven by the
testimonies of other Muslims in the neighborhood, the judge reduced the amount of
maintenance which was 8 akce to 4 akge per day.?°! Poverty was an important social
problem that shaped people’s lives and relations in early modern times. Another
example of how poverty affected such payment issues after divorce is the fact that, in
1741 Uskiidar, Esseyyid Halil asked for permission to delay his debts — of the delayed
dowry (mehr-i miieccel) and alimony for the waiting period (nafaka-i iddet) — that he
had to pay to his ex-wife Rukiye, because he was not able to pay them at once due to
his economic situation. In this case, the judge allowed the man to make an instaliment
plan for paying his debts by considering his condition of poverty.2%2 The legal
authorities and the society did not neglect poverty and tried to create arrangements for
those who suffered from poverty, but still, in the context of the importance of children's

need for maintenance, the regulations had protected the best interest of children. As

199 Halebi, Mevkufat, 2007, 2:266.
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202 (JCR vol. 402 29/B2.; Hale Kumdakci, “402 Nolu Uskiidar Ser’iyye Sicil Defterinin Transkripsiyon ve
Degerlendirmesi (H. 1153- 54)” (Unpublished MA thesis, Marmara University, Institute of Turkic
Studies, 2009), 114-15.

74



father Abdulbaki's case demonstrated, the maintenance of the child must be paid as
much as the father could, so that the child would not be left destitute.

What would happen if a father had no possibility of paying maintenance for his
children, or if a father disappeared without leaving maintenance for his children? As
described by introducing nafaka, (Chapter 2.2.2.) in such cases, the judge may oblige
other paternal relatives, such as grandparents or uncles, to provide it. For example, on
May 13, 1730, a mother named Aise, from Hasan Aga neighborhood of Uskiidar,
confirmed with a deed that she had received maintenance for her children from her
missing husband's father. In this record, the paternal grandfather, Elhac Ismail,
provided maintenance payments to his grandson Ali the minor and his granddaughter
Ummii Giilsiim the minor due to the disappearance of his son Elhac Mehmed, the

father of the children, without leaving maintenance for his children.2%3

Consequently, child maintenance was taken seriously, and children were not allowed
to be deprived of any financial support if they did not own property in Uskiidar at the
beginning of the eighteenth-century. This kind of perception of childhood made
children to be seen as needy and dependent, which in early eighteenth-century
Ottoman Uskiidar, as elsewhere in the empire, created responsibilities for parents,
relatives, and even society. This fragile socio-legal position of the children made it

necessary to protect them in any case because they had no chance to live without help.
3.3.  Chapter Conclusion: For the Best Interest of Children

Although ages were rarely recorded at the court, the notion that childhood has different
stages in itself shaped the judge's decision in the cases related to children and childcare.
In this chapter, we saw that the judge and parents considered the special nature and
needs of children. Judicial decisions and parental attitudes towards children were
shaped by the peculiar nature of children from prenatal to the end of childhood. As
discussed in the first part of this chapter, even the possibility of a child's existence was

protected by the judicial authorities with different motivations. In such a male-

203 (JCR vol. 383 7/A1.
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dominated society, the paternal lineage of children was preserved by controlling

women's lives and giving financial responsibilities to men.

This chapter showed how individual identities were reconstrued by their maternal and
paternal roles concerning childcare. Therefore, understanding the meaning of childcare
helped us to discuss how the social norms of motherhood and fatherhood influenced
individuals' decisions towards their children's lives. In the socio-legal context of early
eighteenth-century Uskiidar, while the legal rules regarding childcare were influential
in the construction of parental identities, individuals' own wishes, possibly shaped by
the social norms of parental identities, played an important role in the decision-making
processes at the court. Thus, the main point focused in the discussion was the influence

of the notion of childhood in the court decision-making process in childcare cases.

Early modern Islamic law, and thus the Ottoman legal system, was open to making
contextual decisions to protect the best interests of children, and the demands of the
parents at court were tried to be met by agreement of all parties. Although no decisions
had been made against Islamic judicial principles and fatwas, the court was open to
different strategies and agreements to protect the interests of the child within the
boundaries of Islamic jurisprudence. Therefore, in the case of peace agreements
concluded between parents for the lives of their children, there was a compromise
between social subjects and legal authorities, as the judge accepted these agreements
on the basis the idea of the fact that family may have been the best to decide for
children. The findings of that Ottoman law authorities, which we discussed in this
section, applied Islamic law in different periods and places, in childcare cases, by
considering the best interests of children, may be interpreted as the existence of a

common understanding of childhood in early modern Ottoman law.

In addition to this interpretation of the relation between law and society, this section
also sheds light on the socio-legal status of children in Ottoman Uskiidar in the early
eighteenth-century in the context of seeing children as adults of the future society. By
the fact that their care and relations with others were shaped by legal authorities and
social norms, children were originally brought up for the "ideal society." Thus,
parental roles and children’s relations with others were mainly aimed at preserving

social roles; here, the reconstruction of individual identity in society in terms of gender
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and religion was an affective dimension of childcare. This interpretation actually
shows us that the perception that children should be raised in the best way had
somehow aimed at sustaining the society in the best way, rather than just targeting the
best interest of children. Educating and raising children was not only about the

importance of children but also about maintaining social cohesion.

To summarize the main topic of the chapter on the importance given to parental care
regarding child development and needs in a socio-legal context, it would not be wrong
to argue that the development of children at different stages was carefully watched to
shape their social roles. Thus, this discussion we take in the context of early eighteenth-
century Uskiidar shows us the existence of an established notion of childhood with a
detailed awareness of child development, taking into account the unique nature of

children in early modern Ottoman society.
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CHAPTER 4.

REACHING PUBERTY:
AFTER THE CHILDHOOD IN EARLY EIGHTEENTH-CENTURY
USKUDAR

After childhood is mainly discussed in terms of childcare and parental relations, it is
of great importance to understand how childhood ended and how adulthood began in
Ottoman Uskiidar at the beginning of the eighteenth century. In this section, we will
discuss the problem of adolescence and the difference between childhood and
adulthood, taking into account the transition period. This section consists of three main
discussions. The first one is basically the socio-legal context of adolescence and
children’s transition to adult life. Secondly, in the section on child guardianship, |
discuss both the legal basis of guardianship and to whom guardianship of children was
given by which motivations in Uskiidar in the beginning of eighteenth-century.
Finally, as an essentially integrative discussion, the relation of children with their
guardians as they reach puberty is considered. In that section, | discuss how the
decisions made by guardians regarding the lives of children were perceived by these
children when they reached adolescence in the socio-legal context of early eighteenth-

century Uskiidar.
4.1. Transition to Adulthood: A Discussion on Adolescence as a Life-Stage

As asocially structured stage, the transition to adulthood had social and legal processes
of acceptance. As an early modern Ottoman city, legal processes and social structures
played an important role in the construction of adolescent identities in the context of
Uskiidar in the early eighteenth century. In previous chapters, we have talked about
childhood and age in the early modern Ottoman Empire, and we have talked about the
physical and legal conditions of this transition. (Chapter 2.2.1.) In this chapter we need

to discuss how childhood ends and how a person is accepted as an adult in a socio-
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legal context. As we noted earlier, the importance of understanding the construction
of adulthood lies behind the distinction between childhood and adulthood of having
the right to speak for themselves. For this reason, in this section, we discuss the process
of speaking on behalf of oneself and having a legal voice in the context of the early

eighteenth-century Uskiidar court, both in terms of theoretical and legal practice.

After childhood, which was considered as the “unconscious” period of life, adulthood
brought these children a new socio-legal status. As a scholar of the classical Islamic
jurisprudence, Schacht defines transition to adulthood as having “legal capacity” in
two ways. Firstly, it was the right to speak for one's own life decisions, such as
property, marriage, and so on. This meant “capacity of obligation,” which included
rights and duties in social life. Also, secondly, the legal acceptance of the person’s
sane (akl’) decisions resulted in criminal liability, that is, “the capacity of
execution.”?* Criminal liability was a way of accepting one’s own will in a legal
context. Since children were seen under the control of their guardians, they were not
held responsible for criminal acts.?°> While individuals who had just reached the age
of puberty had the right to question the actions and decisions of their guardians during
their childhood period, they had also been accepted as a legal proxy for their own

actions.

Puberty was deemed necessary for a person to have a self-consent, which is why we
do not face the testimony of children in the court records. However, there were some
exceptions to the fact that minors’ testimony was heard, as in cases of sexual abuse.2%®
An important example of such cases, studied by Leslie Pierce, is the fact that a minor
girl, Ine, was abused by her minor husband’s father, Mehmed, in Aintab in the 16"
century. Ine, the minor girl, was married off by her father, after that, her husband's
father Mehmed sexually abused her; later, Ine went to the Aintab court and sued him

with her own statement without a representative.2%” As it is seen, speaking on behalf

204 Schacht, An Introduction to Islamic Law, 124.

205 Gibb et al., “Baligh,” 993.; Halebi, Mevkufat, 2007, 4:5-6.
206 Araz, Osmanli Toplumunda Cocuk Olmak, 96.
207 peirce, Morality Tales, 129-42.
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of oneself was not strictly determined by age, as, in such exceptions, the law was
actually bent in order to protect the vulnerability of children. Also, because the legal
authorities were aware of the developmental state of the mental capacity of children of
different ages, they may be open to listening to those cases, like Ine's, from the first
hand.

According to Halebi, in Islamic jurisprudence, the judge could accept some decisions
of children who might have begun to understand the world without their parents or
guardians, such as converting to Islam, which is another example of the legal
recognition of a child's decision before puberty. The reasons for this acknowledgment
may be the idea that the adoption of some decisions considered as rewarded can be
understood by the child without the need for guardian control, and that a child over the
age of 7 may have developed a capacity for discrimination.?°® According to Ginio's
research, we could see the practice of this legal acceptance at the court records that a
non-Muslim child's conversion to Islam at a young age between the ages of 7 and 10
without the consent of their parent or guardian.?®® Thus, although the individual was
recognized as a fully adult after reaching mental and physical puberty in the socio-
legal context, as we exemplified, there were such exceptions that legal authorities used
to recognize children's mental capacity before physical puberty. However, their
testimony or decisions on property matters were not accepted at that age, until they
were in full adulthood.

On April 23, 1737, the fourteenth-year-old Rabia from the Selami Efendi district came
to the Uskiidar court to divorce by ‘hul with her husband Mustafa. Rabia was identified
as a "woman" like an adult, proving her puberty in court records. Her legal situation
was described as "her age and body reached puberty, and it is described [by others'
testimony] her age as fourteenth years old and she is pubescent (baliga).”?1° While she

is described as baliga, she is defined as hatun (lit. woman) because she completed all

208 Halebi, Mevkufat, 2007, 4:15.
209 Ginio, “Childhood, Mental Capacity and Conversion to Islam in the Ottoman State,” 104.

210« sin ve ciissesinin bul(iga tahammiilii olup hala on dért yasinda va baliga oldugu muarrefe olan
Rabia binti Stileyman nam hatun zati zeyli vesikada muharrer el esami mislimin tarifleriyle marufe
oldukdan sonra ...” UCR vol.395 5/A1.
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the necessities for reaching adulthood. But, her husband Mustafa son of Hasan, was
described as sabb-i emred (pubescent boy).?!? In this case, Rabia and Hasan were
allowed to speak on their own behalf as they reached puberty in age and body, which
was confirmed by the statements of others. Simply, it could be said that puberty was
related to not only age but also physical and mental development; and ultimately,

puberty had to be socially sanctioned by others in the court.

Adolescents in the Uskiidar court records in the early eighteenth century were not
different from the general characterization of adolescents in the Ottoman Empire. In
court records, only adult Muslim males were registered by only their name, but others,
including women, slaves, non-Muslims, children, and adolescents, were recorded with
different definitions of their identity. Peirce explained the reason for this classification
by stating that the authorities only viewed adult Muslim males as a “complete identity”
for early modern Ottoman society, and others needed to be defined with their
differences.?!? In this context, just like nicknames which are considered as the signs of
the social acceptance process of converted individuals in early modern Ottoman
society,?!® the different definitions of adolescents at the court records may be
interpreted as the social acceptance process of “new adults.” Therefore, girls and boys
reaching puberty had been defined differently, so that their differences from the

“complete identity” were indicated.

Araz argues that even though there are different definitions for young people, the
transition from childhood to adulthood was only a direct transition and was not a
distinct “youth stage” in itself in the Ottoman legal system. Hence, there was no
separate legal status for young people.2'* However, the main point in these records is
the socio-legal emergence of the “vulnerable situation” of young people who had been

gaining their new identity by adolescence as the definitions of “sabb-1 emred” or “bikr-

211« Mustafa bin Hasan nam sabb-1 emred mahzarinda ikrar ve takrir-i kelam idiib...“UCR vol.395

5/A1.
212 peirce, Morality Tales, 144—45.

213 Giglu Taltveli, “Nicknames and Sobriquets in Ottoman Vernacular Expression,” New Perspectives
on Turkey, no. 44 (2011): 177.

214 Araz, Osmanli Toplumunda Cocuk Olmak, 89.
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i balig” signified the stage of being “young.”?*> Although the processes of “proving
the maturity” were not strict and legally restricted, they were considered different from
the stages of childhood and adulthood. Their adolescence had to be tested by other

people to watch the transition processes and protect them during their vulnerable state.

Contextual analysis of the situations of those young girls and boys would demonstrate
their vulnerability which was not defined in a legal base. For example, it was expected
parental authority would prevent those young adults from being, possibly sexually,
abused until their marriage, 26 or young adolescent boys aged 12 to 15 years might
have to wait until their older ages for their decisions regarding business to be legally
accepted since the judge did not want to have a future problem with other parties.?!’
Thus, when a young girl or a young boy was the subject of a lawsuit, they were defined
by certain definitions at the Uskiidar court; "bikr-i balig" (lit. pubescent the virgin) for
adolescent unmarried girls, and "sab-1 emred" (lit. beardless lad) for adolescent
boys.2!8 As an important example, in the case of Rabia's divorce, even though she was
described as a "woman," we clearly see her puberty still in the process of proving,
because her adulthood had to be accepted by the testimony of others. Therefore,
although these young boys and girls entering puberty were accepted adults before the

law, they were also considered to be vulnerable and under social surveillance.

According to Ginio, mental puberty was seen by Hanafi scholars as a developmental
process before adulthood such as the absence of reason, the ability to discern, and the
complete possession of a flawed mind and reason.?'® The idea of the developmental
processes of mental adolescence shaped court practice and the legal status of children
and young people. Likewise, as Ilhan refers to in their thesis, we can see the existence

of “adolescence” between childhood and adulthood through early modern Ottoman

215 peirce, “Seniority, Sexuality, and Social Order: The Vocabulary of Gender in Early Modern Ottoman
Society,” 173-76.

216 pejrce, Morality Tales, 152.

217 Araz, Osmanli Toplumunda Cocuk Olmak, 97.

218 (JCR vol.336 33/B2.; vol.383 35/A3.; vol.395 5/A1; 1/A1.

219 Ginio, “Childhood, Mental Capacity and Conversion to Islam in the Ottoman State,” 100.
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paintings seen as a different life-cycle stage described with its the descriptions of
different symbols and clothes.??° So, in these circumstances, this transition could be

considered as a "youth stage" in itself even in the legal base.

In a way, we know that legal recognition of adolescence is defined in different ways.
This stage was when an individual's right to make decisions was recognized by law.
Therefore, having this right brought with it the right to question the decisions made by
their guardians in their childhood. If it needs to be elaborated, for example, marriage
or divorce agreements could be arranged by the guardians for children, even if these
arrangements need to be made by one's own decision after reaching adolescence.
Nevertheless, the important point here is that these children can object to these
regulations after they enter adolescence. For example, Rabia's marriage may have been
arranged by her guardian during her childhood, but now as an adolescent teenager she
had the right to decide her marriage and divorce without any representation.

Guardianship was the legal representation of childhood, as we will discuss in the next
section of this chapter, so a guardian's responsibility includes every legal action taken
on behalf of the child.??* Still, there are many theoretical and practical aspects of
guardianship and the right of appeal of young adults after childhood, so we discuss
this in detail later in the section. Before discussing how these objections were made or
how guardians made their actions reasonable and legal, we need to discuss the socio-
legal meaning and construction of the guardianship concept. After that, we examine
and discuss the cases related to reaching puberty and objecting to the guardians'
decisions, taking into account the transition from childhood to adulthood as as

adolescence period.

220 jlhan, “The Socio-Legal Status and Pictorial Representations of Children and Adolescents in Early
Modern Ottoman Society,” 163—66.

221 Mawil Izzi Dien, “Wilaya (in Islamic Law),” in Encyclopedia of Islam (Leiden: Brill, 2002), 208.
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4.2.  Guardianship of Children
4.2.1. The Legal Basis and Validity of Guardianship

As we said earlier, under Islamic law, the consent of children who had not yet reached
mental puberty was not recognized in their actions; thus, the legal responsibility for
their actions was given to their guardians. Guardianship was a socio-legal position for
the protection of children, with the legal representation of those children. In early
modern societies, the concept of fatherhood showed similarities in meaning for the
authorities and the families, so the father's role as guardian to his children was
generally not questioned. As in early modern Spain, where it was not often to appoint
a new guardian for children if the father was seen as capable for guardianship,??? also,
in early modern Ottoman law, the appointment of the father as guardian did not need
to be recorded, since theoretically the father's right over the child was granted as a
"natural right" from childhood until adolescence. That means from the beginning of a
child’s life, the legal and natural guardian was the father because children were
considered belonging to the father’s lineage. However, in some cases, even if all
fathers were seen as the natural guardian of their children, sometimes they may need
to register their legal role as guardians after the death of the mother, possibly due to
the use of the child's property inherited from the mother in early eighteenth-century
Uskiidar.?? (Table 1)

The authority of a father as a guardian was not questioned unless there was any harm
to his child's life and best interests; for example, if a father misuses his child's property,

a new guardian may be appointed by the judge.??* Thus, in early modern Ottoman

222 Grace E. Coolidge, “‘Neither Dumb, Deaf, nor Destitute of Understanding’: Women as Guardians in
Early Modern Spain,” The Sixteenth Century Journal 36, no. 3 (2005): 678.

223 (JCR vol.345 10/B2.; Ertas, “Uskiidar Kadiligi 335 Numarali Ser’iyye Sicili Defteri (1118-1119/1707),”
4.; Ertas, 22.; Ertas, 50. Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Maftiliik Arsivi 6/347 Nolu Defter) (1
Ramazan 1124 / Safer 1125),” 13.; Kumdakci, “402 Nolu Uskidar Ser’iyye Sicil Defterinin
Transkripsiyon ve Degerlendirmesi (H. 1153- 54),” 95.; Taylan Akyildirim, “259 Numarali Ser’iyye Sicili
Defterine Gére Galata (Metin ve Degerlendirme)” (Unpublished MA thesis, istanbul, Mimar Sinan
Universitesi, Sosyal Bilimler Enstitiisii, 2010), 175.

224 schacht, An Introduction to Islamic Law, 168.; Omer Nasuhi Bilmen, Hukuk: islamiyye ve Istilahati
Fikhiyye’ Kamusu, vol. 5 (istanbul: Bilmen Yayinevi, 1969), 202.
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society, guardianship as a legal issue was often discussed in the event of the death or
absence of the father or the father's inability to take guardianship of his child.
According to Ottoman law based on Islamic law, the guardianship of a child was given
to the closest family member after the father and paternal grandfather. As Halebi points
out, the paternal grandfather is like a father to the child in the event of the father's
death, absence or incompetence.?? If the father chose someone for the guardianship
of his child before he dies, the guardian would become the one whom the father had
chosen. However, if the father had not specified someone as the guardian of his child,
the paternal grandfather would be the child's guardian or the one whom the paternal
grandfather chose for the child's guardianship.22® The term vasi-i muhtar (lit. guardian
the chosen) means the guardian chosen by the father or the paternal grandfather. After
all, according to the fatwas of Yenisehirli Abdullah, an eighteenth-century Ottoman
mufti, if anyone were not indicated by them as guardian, or all of these possible
guardians — the father and the paternal grandfather, and their preferences — were not
considered suitable for guardianship due to some reasons, the judge held the right to
appoint someone for the guardianship of the child as vasi-i mansub (lit. guardian the
appointed).??” Hence, since the protection of orphans' and children's property was a
socio-legal issue, the authority of the local judge seems to be effective in changing the
guardian, even by someone outside the family. 228

Nevertheless, the ability of the guardian, even the father, to fulfill the responsibilities
had been taken very seriously, as there was always an authority to control and protect
the best interest of the child. The important rationale behind this control mechanism
may have been interpreted as the child's well-being, property right, and right to life
were not abandoned by the state and judicial authority. This mentality could be clearly
read through the cases at the Uskiidar court in the beginning of the 18" century. On
December 7, 1707, the judge of the Uskiidar court changed the guardian of the minor

225 Halebi, Mevkufat, 2007, 2:167.

226 Ali Bardakoglu, “Vesayet,” in TDV islam Ansiklopedisi (istanbul: Tirkiye Diyanet Vakfi, 2013), 66.;
Bilmen, Hukuki islamiyye ve Istilahati Fikhiyye’ Kamusu, 1969, 5:180-82.

227 Seyhiilislam Yenisehirli Abdullah Efendi, Behcetii’l Fetava, 637-38.
228 pejrce, Morality Tales, 218.
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Mehmed son of Veli Aga the deceased, because Elhac Abdullah son of Ali, the
guardian chosen by the father, was not capable to perform the guardianship
responsibilities. In this case, the mother Fatima daughter of Ali was appointed as the
guardian of her son Mehmed.??° The appointment of Fatima as the guardian of her
child brought with it the right to keep the property of the child, as seen in previous
records that Mehmed's 80 gurus was given to Fatima by Elhac Abdullah.?3°

One important thing | want to focus on in this situation is the questionability of the
guardian, taking into account the child's well-being and benefit. As an effective agent
in a child's life, the guardian was under the surveillance of others. As in this case of
the minor Mehmed, mothers who were the rightful custodians of their children could
be the person following the actions of their children's guardians. Changing a child's
guardian may be requested by the custodian of the child due to the guardian's
"incompetence” or "social disrepute.” Indeed, the reasons why a guardian would be
changed could be understood by looking at the criteria for appointing a guardian. The
judge considered some of the social criteria for appointing a guardian to a minor: The
guardian should be socially "prestigious,” "honest," "reliable,” "religious™ and be able
to exercise guardianship duty to protect and regulate the child's rights and property for
the best interests of the child. That's why the guardians have been defined by their
reliability, prestige, and abilities.

A fatwa of Feyzullah Efendi, a seventeenth-century Ottoman mufti, explains how the

legal authorities could intervene in the guardianship issue for child's interests:

Q: If it is proven Hind, the chosen guardian (vasi-i muhtar) of Amr the minor
son of Zeyd the deceased, misappropriated the minor’s property, and the
judge discharge Hind; could Bekir, the father of the minor’s father, guard the
minor’s property by taking it from Hind?

The answer: Yes. 23!

229 JCR vol.336 17/B3.
230 JCR vol.336 17/B2.
21 seyhiilislam Feyzullah Efendi, Fetava-yi Feyziye, 467.
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With this fatwa in mind, we could see the importance of observing the guardian's
responsibilities and the guardian's behavior. Thus, the situation of the guardians was
not indisputable after their appointment. Indeed, it can be argued that a guardian's
situation was constantly monitored and whether the requested responsibilities were
being fulfilled. Even if the guardian was the father, children's rights had not been
abandoned by society and legal authorities. Hence, the best interests of children were
accepted as something that should be protected and observed by their social

environment.
4.2.2. Guardians of Children

After discussing the legal setting of guardianship, we may look who became the
guardians of children at the Uskiidar court in practice. Firstly, | want to focus on
mothers who were important agents in children's lives as guardians. During the
appointment of a child's guardian, motherhood was not a neglected role. In theory,
paternal relatives and male relatives were preferred primarily for guardianship, but in
practice, mothers' appointment as guardians of their children was not rare in early
eighteenth-century Uskiidar. Similarly, Meriwether's research shows us, in Ottoman
Aleppo in the late 18" and early 19" century, female relatives, mostly mothers, were

appointed as guardians to children more times than male relatives were appointed. 232

As a matter of fact, we can find many examples in istanbul in the early eighteenth
century, and therefore in Uskiidar, that the judges decided the mothers to be their
children's guardians after the death of the father. When we look at a small sample with
100 (as a statically representative number) cases from the court records of Uskiidar
and Galata — that mention the guardians of children in different contexts in Istanbul in
the early eighteenth century — we see that motherhood played an important role in the
issue of the guardianship of their children. (Table 1) Importantly, 48 out of 100 cases
indicated the mothers as the guardians of their children after the death of the father,

which demonstrates the effective role of mothers in the issue of guardianship.?33 The

232 Meriwether, “The Rights of Children and the Responsibilities of Women: Women as Wasis in
Ottoman Aleppo, 1770-1840,” 228.

233 (JCR vol.303 A/3.; Vol.336 17/B3, 27/A2, 42/B2.; Vol.345 21/B2, 33/A2, 39/A2.; Vol.355 12/B2.;
Vol.383 12/A3, 22/A2, 23/A1, 26/A2, 38/B2.; Vol.396 19/A1.; Ertas, “Uskiidar Kadiligi 335 Numarali
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judge of Uskiidar court defined mothers as "reliable", "religious" and "capable of
guardianship™ while appointing them as the guardians of their children. Although
Meriwether discusses the reasons for appointing mothers as guardians in terms of
child's age, lack of male relatives, and mother's close relationships with their children,
they conclude that there is no obvious explanation for that.2** Nonetheless, as an
interpretation of the socio-legal reflection of the socially and legally constructed
compassionate relationship between mother and child, the judge may have considered
mothers, who were already the rightful custodian of their children, as one of the most
suitable and trustable relative for guardianship.

Besides, women who were not the mothers of the children had also been appointed as
the guardians of those children even when their mothers were still alive. This finding
can be interpreted as women were not seen as the guardians of children just in the case
of that they were those children's mothers. In 9 cases out of 100, we could see that
other women were appointed as guardians. Also, most of those women were seen as
the guardians of the children while the mothers were still alive; grandmothers in 2
cases,?3> paternal aunt in 1 case, 236 child’s sister in 1 case,?*” and women whose
relations with the children were not identified in 2 cases.?38(Table 1) The visibility of

women as the guardians of the children shows us that the role of women in social

Ser’iyye Sicili Defteri (1118-1119/1707),” 12, 74.; Caliskan, “Uskiidar Ser’iyye Sicili (istanbul Muftiiliik
Arsivi 6/346 Nolu Defter) (12 Cemaziye’l-Ahir-17 Sevval 1124/17 Temmuz-17 Kasim 1712),” 76, 80.;
Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Miiftiliik Arsivi 6/347 Nolu Defter) (1 Ramazan 1124 / Safer
1125),” 36, 48, 90, 117.; Genc, “1126 Tarihli Uskiidar Ser’iye Sicili,” 27, 59, 124, 151.; Kumdakci, “402
Nolu Uskiidar Ser’iyye Sicil Defterinin Transkripsiyon ve Degerlendirmesi (H. 1153- 54),” 87, 89, 174,
176, 208, 224, 225, 226, 257.; Akyildirim, “259 Numarali Ser’iyye Sicili Defterine Gore Galata (Metin ve
Degerlendirme),” 157, 169, 230, 311, 336, 344, 412, 429, 472, 493.

234 Meriwether, “The Rights of Children and the Responsibilities of Women: Women as Wasis in
Ottoman Aleppo, 1770-1840,” 228-30.

235 (JCR vol.303 19/B4; Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Mftilik Arsivi 6/347 Nolu Defter) (1
Ramazan 1124 / Safer 1125),” 74.

236 Kumdakei, “402 Nolu Uskiidar Ser’iyye Sicil Defterinin Transkripsiyon ve Degerlendirmesi (H. 1153-
54),” 239.

237 Geng, “1126 Tarihli Uskidar Ser’iye Sicili,” 59.

238 Caliskan, “Uskiidar Ser’iyye Sicili (istanbul Miiftiiliik Arsivi 6/346 Nolu Defter) (12 Cemaziye’l-Ahir-
17 Sevval 1124/17 Temmuz-17 Kasim 1712),” 43.; Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Miftiiliik
Arsivi 6/347 Nolu Defter) (1 Ramazan 1124 / Safer 1125),” 139.
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relations was not neglected by legal authorities in the context of the spatial and
temporal framework in question. Even these appointments may be due to the absence
of male relatives as Meriwether's argument for mothers' child guardianship, but
nonetheless, the legal recognition of women's guardianship capacity gives us important

clues about women's role in society.

While much was not mentioned about the kinship of most male guardians with the
children in question, the kinship ties of men as guardians may differ as paternal
uncle,?3® maternal uncle,?*® maternal grandfather,?*! brother,2*2 or male cousin?*® of
these children. Therefore, it is difficult to think of a stable model for choosing male
guardians. Besides, the issue of guardianship was not seen as a mere family issue in
early modern Ottoman society; in fact, protecting a child's life and property was
socially and legally important for the community. While state-authorized institutions
for the protection of children in need were built in the late Ottoman Empire,2** in the
context of early eighteenth century Uskiidar, the observance of children's rights and
protection was also problematized by the governmental authorities. As the best
interests of the children were built around the social responsibilities determined by the
judge, it seems that local authorities did not allow children to remain unprotected and

destitute.

239 (JCR vol.337 3/B1.; Geng, “1126 Tarihli Uskiidar Ser’iye Sicili,” 114.; Alpaslan Yiiksek, “Galata
Mahkemesine Ait 141 No’lu Ser’iye Sicili'nin (H. 1098-1099)Transkripsiyonu ve Degerlendirilmesi”
(Unpublished MA thesis, Nevsehir, Nevsehir Universitesi Sosyal Bilimler Enstitiisii, 2012), 87.

240 JCR vol.336 37/B2.; Ertas, “Uskiidar Kadiligi 335 Numarali Ser’iyye Sicili Defteri (1118-1119/1707),”
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241 Ertas, 106.; Kumdakci, “402 Nolu Uskiidar Ser’iyye Sicil Defterinin Transkripsiyon ve
Degerlendirmesi (H. 1153- 54),” 48, 61.

242 (JCR vol.303 10/A1.; vol.396 23/A2.
243 Akyildirim, “259 Numarali Ser’iyye Sicili Defterine Gére Galata (Metin ve Degerlendirme),” 447.

244 Nazan Maksudyan, “State ‘Parenthood’ and Vocational Orphanages (Isldhhanes): Transformation
of Urbanity and Family Life,” The History of the Family 2, no. 16 (2011): 172—81.; Also for detailed
discussion of problematization of family and population by Ottoman state see: Selcuk Dursun,
“Procreation, Family and ‘Progress’: Administrative and Economic Aspects of Ottoman Population
Policies in the 19th Century,” The History of the Family 16, no. 2 (2011): 160-71.
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Table 1: The table showing the statistics of the guardians of children is composed of 100 cases randomly
selected from Uskiidar and Galata court records dated 1690-1742.2%

When the
father died,
but the
When the mother | When the father | When both | mother was
was alive, but|was alive, but the | parents not
father died mother died died mentioned
Mother 48 X X X
Father X 7 X ?
Maternal Grandmother | 2 - 1 -
Maternal Grandfather |3 - - -
Paternal aunt 1 - - -
Paternal uncle 1 - - 2
Maternal uncle - - 1 1
Female sibling 1 - - -
Male sibling - - - 2
Cousin (Paternal
uncle's son) - - - 1
Women (the relation
undefined) 2 - 1 1
Men  (the relation
undefined) 5 - 1 19

245 Cases are cited in the text, for the rest: UCR vol.303 6/A2.; vol. vol.336 37/A1.; vol.383 21/A2, 23/B3,

25/B4.; vol.395 10/A2.; vol.396 10/A2.; Kutlug, “Uskiidar Ser’iyye Sicili (istanbul Muftiiliik Arsivi 6/347

Nolu Defter) (1 Ramazan 1124 / Safer 1125),” 37, 65.; Yuksek, “Galata Mahkemesine Ait 141 No'lu

Ser’iye Sicili'nin (H. 1098-1099)Transkripsiyonu ve Degerlendirilmesi,” 66, 80, 82, 125, 126, 180, 187,
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In the case of Ismail, the minor from Miskinler Zaviyesi, a leprosarium in Uskiidar, we
could see how the local authorities played important roles in children's protection.
Miskinler Tekkesi literally means the sluggish lodge in which leprous people were
isolated from society.2¢ The minor Ismail was living there under the guardianship of
Mehmet after the death of his father Hiiseyin Dede. Since the place is a leprosarium,
it could be assumed how short the lifespan was there. Thus, the guardian Mehmet died
in that place when Ismail was still a child, and a new guardian had to be appointed to
the child by the the judge of Uskiidar court. On October 27, 1730, the judge of the
Uskiidar court decided on Elhac Hasan, son of Ali, as the new guardian of the minor
Ismail. It was not stated whether there was any kin relation between the child and the
new guardian, but the new guardian was also probably from the leprosarium.2*’
Guessing that Ismail had no other relative than his deceased father, we know that
someone must take the responsibility of bringing him to court in order to appoint a
new guardian. Even though the first record of the guardianship appointment does not
mention who brought the child to court, the following one shows us that the new
guardian took charge of the child from Ismail Dede the chamberlain (kethiida) of the
leprosarium (Miskinler Zaviyesi) as the protector of the child during his unguarded

period.248

In this case, the importance of the role of the local authorities, such as chamberlain,
kethiida, would be understood as they were protecting children without a guardian in
the way of representing as their guardians. Even if there was no institutionalized child
protection at this time, still, as a part of the social control mechanism, the local

authorities representing the state authority may have been problematizing the situation

197, 361, 403.; Akyildirim, “259 Numarali Ser’iyye Sicili Defterine Gore Galata (Metin ve
Degerlendirme),” 229, 330, 359, 507.; Kumdakci, “402 Nolu Uskiidar Ser’iyye Sicil Defterinin
Transkripsiyon ve Degerlendirmesi (H. 1153- 54),” 107, 223, 258.

26 See for detailed information on “Miskinler Tekkesi”: Nil Sari and U. E. Kurt, “Uskiidar Miskinler
Tekkesi,” in Uskiidar Sempozyumu IV, vol. 2 (istanbul: Uskiidar Belediyesi, 2007), 365—86.

247 JCR. vol.383 21/A2.
248 (JCR vol.383 21/A3.
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of those destitute children who were without guardians.?*® In this context, it was
indisputable that the responsibility to protect the interests of orphans was not only
related to the duties of family members, but also to the issue of the community and the

local authorities including the judge.?*°

At the beginning of the eighteenth century, the protection of children in Uskiidar was
taken seriously by different agents and authorities. While taking the issue of
guardianship seriously, it may be wondered: How was the best interest of the child
protected in practice? Under what conditions were guardians interrogated? How did
the children react when they reached puberty and were able to claim their own rights?
For answering these types of questions, we need to examine court records in terms of

its discourse towards children’s best interest and the guardians.
4.3.  The Relation Between Children and Their Guardians

As this chapter is conducted with a discussion of guardianship and legal representation
of children, we continue to discuss the responsibilities and questionability of these
guardians, with the reclaims and objections of adolescents regarding decisions given
for themselves in their childhood. So, in this section, I examine how the legal
responsibilities and liabilities of these guardians were built by the legal procedures
recorded at the court through two different issues which are the property right of
children as individual, and the arrangements of child marriage and divorce. These
records show us that it was accepted that the child may have the right to appeal after
reaching puberty, which helps us understand the socio-legal relation between children

and their guardians.
4.3.1. Children's Right to Property

First, we talk about children's property rights and its legal protection. Islamic law

attaches great importance to the property rights of the child as an individual and

249 As Betiil Bagaran indicated in their work as the sultan was the guardian of the social order, so that
means the authorities hierarchically guardian of the social order. Basaran, Selim Ill, Social Control and
Policing in Istanbul at the End of the Eighteenth Century, 102.

250 peirce, Morality Tales, 138.
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recognizes these rights even if they exist as a fetus. As | mentioned in the part of the
fetal period, the right of inheritance should be legally guaranteed as the property right
at every stage of life in the socio-legal context of early modern Ottoman society.?>!
Hence, especially the right of inheritance, which remained as the property of the child,
was protected by law regardless of who the child's guardian was; but children only
after reaching puberty, when they became adults, could take the control of their own
property.?>? The guardian may sell the child's property or buy something with the
child's money as long as the child's main property does not cover any loss.2*3 In this
regard, according to the fatwas of Feyzullah Efendi, a seventeenth-century Ottoman
grand mufti, the main goal seems to be to preserve the child's property, complete and

unharmed, until they reach puberty.?>*

We can find different records of that the property of the child was transferred from the
guardian to the child who became an adolescent. On December 16, 1730, in Uskiidar,
Emetullah daughter of EIhac Mehmed, wanted to take her share left from her deceased
father’s inheritance. Emetullah’s mother Aise hold this share, which was 293 gurus,
as her legal guardian; and Emetullah, as an adolescent girl, claimed to take it back from
her.2>> This case is an ordinary recording of the property transfer to prevent any
objection from occurring after all.2>® In such cases, we can observe the legal relation

between children and their guardians regarding property use.

251 For a detailed discussion see the 3. Chapter’s part in this thesis “3.2.1 Fetus as a Matter of Law”

252 The rate of orphaned children who had inherited from their parents was high in 18" century
istanbul. Siimeyye Hosgér Biike, “Changes in the Consumption of Ottomans in the Eighteenth Century”
(Unpublished Doctoral Dissertation, Ankara, Middle East Technical University, Social Science Institute.,
2019), 19.

253 Bilmen, Hukuki islamiyye ve Istilahati Fikhiyye’ Kamusu, 1969, 5:184.
254 seyhiilislam Feyzullah Efendi, Fetava-yi Feyziye, 472.

255 JCR vol.383 26/A1.; Similar cases can be found in court records. For another example UCR. vol.395
10/A2.

256 Similar cases could be seen in different contexts as well for one example from Galata court records
see: Yiiksek, “Galata Mahkemesine Ait 141 No’lu Ser’iye Sicili’'nin (H. 1098-1099)Transkripsiyonu ve
Degerlendirilmesi,” 361.
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Children could obtain the right to use their property by reaching puberty and could sue
their guardians if they think their property had been misused. The important point here
is how the guardians managed the children's property and life decisions by being aware
of the possibilities of these children to object as reaching puberty. Meriwether’s study
on Ottoman Aleppo gives us an example of how the adolescents could sue their
guardians as they reached puberty in early modern Ottoman society. Muhammed
Agha, a young man at the age of his puberty, sued his uncle Ibrahim as his guardian to
have back his money that Ibrahim spent for not Muhammed Agha but himself. In that
case, the court took the cases seriously and protect the property owner.2>” This example
was not rare, actually, and similar cases could be found in Uskiidar court records, as
well. On August 27, 1712, Ahmed came to the court stating that he had made a peace
agreement with Mustafa Celebi over 4 gurug and 1 zolata to withdraw his previous
case. Ahmed explained that Alime Hatun, who was his mother and his legal guardian,
sold his property to cover his maintenance costs. However, after reaching the age of
puberty, he sued Mustafa Celebi for buying his property from his guardian Alime
Hatun below market value. Eventually, they made an agreement and Mustafa Celebi
paid some money to close the case.?>® The striking point here is that Ahmed had not
sued his guardian, but the person who paid less for his property. Thus, abuse of the
child's property was not only an issue for which the guardian was held responsible but
also of those who might have caused it. This shows that the court's stance on appointing
guardians was serious because such cases, such as property abuse, could create

problems in the future not only for the guardian but also for those involved.

While the boundaries of the guardian may depend on who the guardian was, neither
father (or paternal grandfather) nor anyone else as guardian had unlimited authority
over the children, especially their property. For this reason, we know that the legal
system recognized children as individuals regardless of their family relations and

protected all their rights in the context of the early modern Ottoman law system.

7 Meriwether, “The Rights of Children and the Responsibilities of Women: Women as Wasis in
Ottoman Aleppo, 1770-1840,” 227.

258 Caliskan, “Uskiidar Ser’iyye Sicili (istanbul Miiftiiliik Arsivi 6/346 Nolu Defter) (12 Cemaziye’l-Ahir-
17 Sevval 1124/17 Temmuz-17 Kasim 1712),” 43-44,
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Besides the legal protection of children’s right to property, Kermeli gives a distinct
example for understanding how the state saw children’s lives and protected their legal
rights. Even though they describe it as a unique event, the prohibition of the practice
of the “father's selling his children as a commodity for his debt” a local and distinct
practice in Ottoman Crete, with an imperial order in 1659 can demonstrate the state
intervention in unaccepted local practices. This case actually shows how effective
"power of custom™ was in constructing the notion of childhood, as it had taken some
time to ban this practice according to Kermeli.?>® However, it also demonstrates how
the state can interfere with the boundaries of guardians and fathers by ultimately
prohibiting the illegal treatment of children both to protect their legal status and to

ensure the correct application of the law.

The view of childhood as a stage in need of protection is not only a modern
phenomenon but an acknowledged fact in early modern times. Considering children
as social beings and members of society gave them the right to own property. From
this perspective, using the child's property for trade or the daily care of the child was
expected to be controlled and questionable, without harming the child's interests.26° Of
course, this protection of children's property was not peculiar to Ottoman society in
the early modern world. As a similar legal practice to the protection of children's
property in early modern Ottoman law, studies conducted in eighteenth-century
England show that children’s property rights and protections were guaranteed by law
and were not entirely left to the children's family by court intervention in decisions of

parents and guardians as they could harm the child's social and economic interests.261

The early modern Ottoman legal system not only brought certain responsibilities and
limitations to children's guardians in their powers but also kept their guardians under
surveillance to protect the legal rights of children. Controlling a child's property was a

socio-legal issue that was not only observed by the legal authorities but also questioned

259 Kermeli, “Children Treated as Commodity in Ottoman Crete,” 280.
260 Bilmen, Hukuki [slamiyye ve Istilahati Fikhiyye’ Kamusu, 1969, 5:196-99.

261 “The Crisis of Child Custody: A History of the Birth of Family Law in England,” Columbia Journal of
Gender and Law, no. 11 (2002): 187.
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by another relative of the child or the child who reached puberty. This is an important
reason why only the judge could decide the amount of maintenance payment received
from the children's own property (usually inherited by the parents). Recording the
amount of maintenance payment would also prevent any conflict that may arise
between the custodians and guardians of the children. The classic claim of the
custodians, generally mothers, about the amount of the child's maintenance payment

is as follows:

Hereby my daughter named Aise the minor [female, sagire] was engendered
from the bed of Mustafa son of Abdurrahim, who was my husband and has
died ere now, and borne by me. My request is that the appropriate amount
from her inherited property, descended from her father the aforesaid the
deceased, by the aspect of sharia for the maintenance (nafaka) and guise
money to be decided and to be offered for custody.6>

In this record, the guardian was not the mother, but as the custodian of her child, she
asked the court to decide the amount of the maintenance payment to be covered by her
child's property (which was under the control of the guardian), in order to avoid any
future problems. As a matter of fact, this maintenance payment was expected to be
decided by the judge, even if the custodian was also the guardian. As an example of
such cases; on March 9, 1708, in Uskiidar, Fatima daughter of Elhac Mehmed, came
to the court as the guardian and the custodian of her daughter, the minor Ummii
Giilstim, and asked for the determination of her daughter’s daily maintenance amount
to be covered by the inheritance left from the father.2%® Hence, such records, which
could be found many in the court records, show us that the mother or even legal

guardian might not spend the property of minors without legal permission.254

262 7evcim olub bundan akdem fevt olan Mustafa bin Abdurrahman’in firasindan hasil benden
mutevellid isbu kizim Aise nam sagir babasi muteveffa-yi mezburdan mintakil emval-i mevrusesinden
kibel-i ser’den kadr-i ma’ruf nafaka ve kisve beha farz ve takdir olunmak bi’I-hizane matlubumdur” UCR
vol.336 47/B2.

263 “zevcim olub bundan akdem fevt olan Abdullah Efendinin ferasindan hasil ve benden mitevellid

olub, bihakkin hizane hicr ve terbiyemde ve tesviye-i emerine min kibel-i ser’'i mensube vasisi oldugum,
isbu Ummii Giilsiim sagiri babasi miiteveffa-ti mezburdan miintakil mal-i mevrusundan kibel-i seri’den
kadr-1 mefruz nafaka ve kisve baha farz ve takdir olunmak bilvesaye matlubumdur” UCR vol.336
42/B2.

264 For some examples; UCR vol.336 47/B2.; vol.383 26/A3.; vol.383 52/A1.
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Another important example of using children's property for their maintenance is that a
Christian father named Vartes from Pazarbas1 neighborhood of Uskiidar wanted to use
the property of his children (Yanus, Avas, and Akse) inherited from their mother, Ane,
for their maintenance.?®® First, this case shows how a father could be saved from
paying child maintenance if the children had their own property. Second, the
importance of this case is about the relation between the child and the father. As we
can see in the next case that follows, Vartes also had a deed showing that he was the
guardian of his children.26¢ Often, fathers did not need to be registered as guardians,
but sometimes a father may need legal permission to use his own child's property, even
for the care of the same child. This recording may also be due to the father's desire to
prevent any future objections from his children. Even if, in the legal base, a child could
not object to his father's use later — except that the father was morally unacceptable —
,267 there was still the possibility of objections from the child's other relatives. So,
considering every possibility, we can see that sometimes a father may need registration
for the legal representation of his children. This case may not be related to the father's
belonging to a non-Muslim community, as we mentioned before Muslim fathers also
occasionally registering themselves as the guardians of their children after the death

of the mother.

After all, we can look at recognizing children's social independence from another
perspective. Children's economic rights were not just about protecting their property
and maintaining high standards. Having legal rights as individuals, children were also
seen as responsible in some cases. These responsibilities concerned the use of
children's property for the maintenance of themselves or their relatives in need, if
necessary. As we know, it was a serious matter that children could not be left without
maintenance. But how was the economic situation of the child seen when this payment
responsibility was given to the father and other relatives? As a matter of fact, it has
been observed that if a child had any property such as inheritance share, another

265 JCR vol.345 10/B1.
266 JCR vol.345 10/B2.
267 Bilmen, Hukuki [slamiyye ve Istilahati Fikhiyye’ Kamusu, 1969, 5:190.
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relative, even fathers, would not have to pay for the child's maintenance; thus the
child’s guardian should use the child’s own property for the maintenance.2%8 Besides,
according to the eighteenth-century Ottoman Mufti Yenisehirli Abdullah, the judge
could allow the maintenance of a needy relative of a child to be compensated from the
child's property.26® Here we can interpret that accepting the legal autonomy of children
in their property entails the responsibility to meet their own livelihoods or even their
relatives’. Indeed, this perspective proves children’s social and economic situations
were taken into consideration during the construction of the notion of childhood in

early eighteenth-century Uskiidar.
4.3.2. Child Marriages and Divorces

Marriage as a social contract was not seen as a matter of age in Ottoman society
because it was understood as a social union regardless of physical competence for
sexual interaction. Even if the marriage contract was arranged, sexual interaction
required the child's physical maturity, which could occur even before mental
puberty.?’ This can be interpreted as the child's physical maturity for sexual
interaction was not a sufficient determinant for puberty. In this context, childhood in
early modern Ottoman society was not an obstacle to marriage, as children could
legally marry off by the decision of their fathers or guardians without their consent.
Such actions show how an individual's consent was placed under the control of their

guardians during childhood.

However, the decision to marry off the child by the guardian has been a controversial
issue. Even if the child's marriage was arranged by fathers or guardians, the validity of
that marriage or its dissolution after reaching puberty was dependent on different
circumstances. Theoretically, according to the Islamic Hanafi jurisprudence, after
reaching puberty boys would have no problem with divorce, while girls could only

have the "the right of rescission” if their guardian was not their natural guardian who

268 Halebi, Mevkufat, 2007, 2:266.
269 Seyhiilislam Yenisehirli Abdullah Efendi, Behcetii’l Fetava, 135.

270 Araz, “17. ve 18. Yiizyilda istanbul ve Anadolu’da Cocuk Evlilikleri ve Eriskinlik Olgusu Uzerine Bir
Degerlendirme,” 103.

98



was their father or paternal grandfather.2’* This right of rescission, which was emerged
by puberty and was called "Khiyar al-Bultigh", was mainly accepted by Ottoman law.
According to Yazbak, this was practiced at the courts of Ottoman Palestine in
accordance with the legal opinions as a young girl would have the right to annul her
marriage arranged during her childhood just after she reached puberty, which is her
first menstruation.?’2 Besides, Ebussuud’s fatwas explained how "Khiyar al-Bultigh",
which is the right of rescission, should be applied. According to Ebussuud, if a girl's
marriage was arranged by her unnatural guardians in childhood, she could appeal to

and annul her marriage soon after reaching puberty.?’3

Itis still an issue whether a girl could oppose marriages or divorces made by her natural
guardians — father or paternal grandfather. This was a controversy even in the main
sources of Islamic law. But basically, it was the guardian's responsibility to protect the
child's rights in the best possible conditions, even if the guardian was the father. The
divorce rights of young girls who have just reached puberty were not limited to
marriages arranged by the guardians who were not their fathers or paternal
grandparents. Some authorities in Islamic law said that marriages made by their natural
guardian could also be annulled if it harmed the best interests of the child. Therefore,
this discussion may show how the best interests of the child had been protected by law,
even from their own fathers. We know from Halebi that even Hanafi sources have
different explanations on this issue. Abu Hanafi said that a father can arrange a
marriage for his children even with those who are not equal to the children; while Abu
Yusuf and Imam Muhammad said that fathers are also obliged to protect the best
interests of their children, thus, if deemed necessary, marriages arranged by the fathers
can also be invalidated by the judge.?’# In the context of child marriage, protecting the
best interests of children meant protecting their socio-economic rights and status.

Guardians were expected to preserve the socio-economic status of minors in order to

271 Schacht, An Introduction to Islamic Law, 161-62.

272 Yazbak, “Minor Marriages and Khiyar Al-Bullgh in Ottoman Palestine,” 386—89.
273 Demirtas, Fetvdlari lle Seyhiilislém Ebiissu’id Efendi, 362.

274 Halebi, Mevkufat, 2007, 2:144-45,
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prepare them for society. Thus, the marriage of a minor was expected to be between

equal partners in terms of their economic and social status.

On July 22, 1712, Osman son of Mehmed, from Cami-i Kebir neighborhood of
Uskiidar, went to the court for his minor daughter Ummii Giilsiim's divorcing by hul
with Ali Bese son of Ramazan. The father Osman, as Ummii Giilsiim’s natural
guardian, gave up her marriage payment on behalf of her. However, Osman said, “If
my daughter aforementioned Ummii Giilsiim does not become tolerative to this
divorce by hul after reaching puberty, and reclaim three thousand ak¢e as her marriage
payment by suing her husband aforementioned Ali bese, I will be the indemnifier and
pay the aforementioned three [thousand] ak¢e to my daughter aforementioned Ummii
Giilstim.”?’> Probably it was the father who had arranged the marriage and now the
father wanted his daughter to divorce when she was still minor. Osman wanted his
daughter to divorce by giving up the marriage payment, which could mean harming
the child's interests. In this recording, the father's being voucher for the unpaid
marriage payment can be interpreted as the father's awareness of the fact that his

daughter could object his father's decision as she reaches puberty.

Considering the theoretical debate on child marriage and divorce, we can better
understand the divorce case of Ummii Giilsiim the minor. The guarantee the father
gave for the marriage payment, which he waived on behalf of his daughter, can be
interpreted as the legal recognition of the minor girl's right to object even against the
acts of the father after reaching puberty. Since an important aspect of a minor's
marriage, or divorce, proceedings was the protection of the minor girls' rights
emerging from marriage and divorce, their rights were expected to be protected by
their natural or non-natural guardians. The discourse of securing a minor girl's rights
can also be seen in divorce decisions made by non-natural guardians such as the
mothers. When guardian mothers made a divorce agreement for their minor daughters,
these mothers who were not natural guardians, registered themselves as guarantor for

the waived rights such as marriage payments due to the possibility of their daughters'

275 “Eger ba’del bulug kizim mezbure Ummii Giilsiim hulu’-1 mezbure mecize [icazet veren] olamayub
mihr-i mieccel olan (i¢ bin akgeyi zevci merkum Ali Bese’den taleb ve dava iderse, meblag-1 mezbur (g
[bin] akg¢eyi kizim merkume Ummii Giilsiime ben zamin olub eda edeyim” UCR vol. 345 57/A1.
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claim later. On January 11, 1708, the mother Ummi Giilsiim from the Esseyh Selami
neighborhood in Uskiidar, came to the court to divorce her daughter Aise from her
husband Mehmed. As her daughter’s guardian, Ummii Giilsiim, made a divorce
agreement by waiving Aise's marriage payment of three thousand gurus. In this case,
Ummi Giilsiim registered herself as the guarantor of this money, which Aise could

demand by reaching puberty.2’®

In the end, when a girl holds the right to annul a marriage arranged by a non-natural
guardian or to reclaim her divorce rights; there was still the possibility of annulment
of a marriage arranged by natural guardians and objection to divorce decisions of them.
Yazbak's study also argued that even natural guardians were expected not to abuse
their guardianship authority by arranging an unequal marriage for the child. In the case
of abuse of guardianship authority in an unequal marriage, the marriage contract may
not be binding, so the girl may have the right to rescission. 27 Nevertheless, abuse of
the paternal authority should also be regarded as "abuse" in a social sense, because the
father's authority may have represented the paternal role in society. Therefore, such
decisions should not undermine the belief in paternal authority in society while
protecting the best interests of the child. Yet, still, the same discourse in the records of
divorce proceedings organized by natural and non-natural guardians demonstrates the
notion that it is important to protect the best interests of a child regardless of family
ties.

Of course, in early modern Ottoman society, not only were minor girls married by their
guardians. Similar marriages were made by guardians for minor boys as well. In a
lawsuit held at Galata Court on June 14, 1725, we see that an adult woman named
Fatima sued her husband's mother and guardian Aise for divorce from her minor
husband Ismail. In this record, we see that Aisa was addressed instead of the husband

Ismail, who was still a minor, to fulfill Fatima's divorce request.?’8 Most likely, this

276 JCR vol.336 27/A2.; Similar cases could be seen at different times at the Uskiidar court, UCR vol.395
8/A1.

277 Yazbak, “Minor Marriages and Khiyar Al-Buligh in Ottoman Palestine,” 403—4.
278 Akyildirim, “259 Numarali Ser’iyye Sicili Defterine Gére Galata (Metin ve Degerlendirme),” 311.

101



marriage was already arranged by Ismail's mother, and she also now had a say in the
termination of this marriage. As a result, we see that the issue of child marriage did
not only cover girls and that boys and girls could be married off by their guardians.
These cases show us both the legal status of childhood and how children's lives may
be shaped by their guardians. Although children would have the right to speak about
these agreements when they reach adulthood, the fact that many important decisions
could be made by the guardians during childhood shows once again the social and
legal importance of the guardianship institution. For this reason, it was expected that
the judge would act diligently in the choice of guardian, at least in terms of Islamic
legal theory.

4.4.  Chapter Conclusion: One Day They Will Speak

What can we say about these cases? How can we see the change in the socio-legal
status of individuals after the transition from children to adulthood in Uskiidar at the
beginning of the eighteenth century? As Pierce says, legal authority focused on the
individual as an element of maintaining social order. In fact, such cases show that the
individual maintains the power of authority by keeping the individual within the
boundaries of norms, as Pierce claimed in their work on Ainteb.2”® In our discussion
on the rights of individuals to claim their childhood rights and the protection of
individuals' rights by law in every period, we see especially the legal awareness of the
concept of childhood and a developmental perspective towards childhood. What I want
to explain here is that the reason for the legal processes regarding the control of
guardians lies behind the idea of legal recognition of the “children’s legal entities” in
the Ottoman legal system. In this context, the legal protection of a material issue such
as property right in every period of life, and the fact that individuals would have the
right to speak about their childhood, played an important role in establishing trust in

the legal authority of the state.

Since childhood was seen as a stage of life and a preparation period for adult life,

children were not separated from the society, knowing that one day they will speak for

279 peirce demonstrates the abused child Ine's story and her challenge at the Aintab court was an
important example of the legal authorities' concern for individual safety. Peirce, Morality Tales, 142.
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themselves. This perspective had shaped the legal practices in terms of the protection
of the child as an independent individual. Sure, family relations had been evaluated
and praised in a socio-legal context, but we could still see that these relations could be
questioned to protect the best interests of the children. Of course, the belief that the
family is the most reliable institution in the lives of children was very effective, we
can see this in the trust that the legal system had in the relation between parents and
their children. However, children were not ignored on the basis of this confidence, and
even families were not separated from social and legal inquiries. As we have seen in
this chapter, the awareness of the vulnerability of childhood had manifested itself in
court cases applied in the transition from childhood to adulthood. The protection of
property rights and the questionability of vital agreements that may have been occurred
without the consent of children, such as marriage or divorce, support this

understanding.

As aresult, the authority of fathers and guardians over children was not only concerned
with the use of the property but also encompassed decisions regarding the lives of the
children, such as about employing or marrying them. However, the father's rights about
the child's life were not as limitless as we can see. As we have discussed in this chapter
in the context of property usage and the issues of marriage and divorce. Hence, we see
the recognition of the child as an “individual” and the state's recognition of the “child's

individual existence” separately from the family, through the legal rights of the child.

In this section, besides a theoretical discussion, | have discussed the socio-legal status
of children in such cases through the relations between their parents or guardians.
While parental identities were shaped in social, cultural, and religious contexts,
awareness of children's legal independence was central to the shaping of
responsibilities and limitations. The parents or legal guardians of the children were
controlled by the legal authority, taking into account the children’s rights and socio-
legal status. Therefore, legal rules regarding children can even limit the behavior of
parents towards their children. This shows us that in early eighteenth-century Uskiidar,
the concept of childhood had a legal position, even with an understanding that
sanctions were applied to their protection, taking into account their periodic variability
and fragility.
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CHAPTER 5

CONCLUSION

In this thesis, | have aimed to examine the social construction of childhood
through childcare, which 1 conceptualized as custody, maintenance, and
guardianship of children in the context of early eighteenth-century Uskiidar. The
presence of the notion of childhood in the past, which has been the major
controversy of childhood historiography since the very beginning, has not been
addressed much in the context of Ottoman history. Thus, the main aim of this
thesis has become to scrutinize whether the notion of childhood existed in early
modern Ottoman society, in the context of the social construction of childhood
with the problematization of childcare as part of both legal debates and everyday
practices. In this context, this thesis has attempted to contribute to the existing
literature of Ottoman childhood history in two primary contexts with a socio-legal
approach: (1) How was childhood perceived in terms of its character,
developmental stages, and being a part of life? (2) How did the importance of

childcare have an impact on parental behavior and the implementation of the law?

To conduct a socio-legal analysis of childcare, my primary sources in this thesis
comprised of childcare-related cases randomly selected from Uskiidar court
records dated between 1706 and 1739, and the relevant legal opinions of early
modern Ottoman grand muftis and scholars of Hanafi-Islamic jurisprudence.
Thus, as the methodological approach of this thesis, | have discussed the
application of legal principles in the Uskiidar court by using the court cases with

relevant theoretical views.

In the second chapter of this thesis, | primarily attempted to explain how Ottoman
childhood has been incorporated into the main debates in childhood history

through a literature review. Based on the existing literature on childhood history,
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the historical analysis of the existence of the notion of childhood through parent-
child relations has become the focus of my discussions by shaping the main
perspective of my thesis. In the following part, | have introduced early modern
Ottoman childhood in terms of the life stages, and the legal terminology related

to childcare in order to set the framework of the concept in question.

Starting the main analysis of this thesis, in the third chapter, | have discussed the
notion of childhood in childcare practices within social and legal circumstances
through parent-child relations in early eighteenth-century Uskiidar. This
discussion has been held in two main dimensions as (1) the socio-legal presence
of the notion of childhood from the prenatal period, and (2) practice of parental
care even before the birth of children to their adolescence. In the context of
analyzing the decisions and statements at court cases related to child custody and
child maintenance, it has been shown that awareness of the developmental stages
of childhood shaped parental responsibilities and legal practices towards the
protection of the child's best interests. Therefore, a socio-legal awareness of the
unique character of childhood from prenatal to adolescence had determined not
only the parental roles but also the children’s relation with society. Looking at
how childhood impacted parenting practices, | have opened a discussion of the

formation of the family institution through parent-child relations.

Taking into consideration the findings, we have found a social construction
process in which childcare responsibilities were progressed not only by law but
also by individual decisions on the path directed by the law in early eighteenth-
century Uskiidar. Individual decisions of parents about childcare issues were
shaped commonly to protect both the best interest of their children and their social
prestige as being a parent instead of taking advantage of the economic
opportunities provided by the law. Thus, parental roles were performed in the way
of parents’ taking extra childcare responsibilities by sometimes women's
persuading the legal authorities and the fathers, or by sometimes men's accepting
the demands of their children's mothers. The socio-legal emphasis on the welfare
of children and the importance of parental roles had become a factor that shaped,

or even bent, the application of the legal rules through agreements between
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parents based on individual preferences. In this context, childcare emerged as a
useful bargaining tool in interpersonal agreements on the one hand, and important

practices in reinforcing socio-legal identities on the other.

After discussing the importance of childcare so far, by the fourth chapter, | have
brought into the question how children found a place in the socio-legal context as
social individuals, having their own rights separate from their family relations.
Discussing the post-childhood period showed us important details about both the
legal status of children and adolescents and their relations with their guardians in
early eighteenth-century Ottoman Uskiidar. Firstly, although we could not find a
legal definition of adolescence in the theoretical sense, in practice the legal
reflections of adolescence as a separate life-cycle stage, in the way of the social
acceptance process between childhood and adulthood, has been revealed through
the Uskiidar court records. In the light of these findings, I have argued the fact
that reaching adulthood has emerged not only as an individual issue but also as a
social concern since the right to decide about personal matters also brought legal
responsibilities. The second main issue in this chapter is that reaching the age of
puberty would bring about having not only the right to make decisions for their
present lives but also the right to question the decisions made in their childhood
by their guardians. Hence, because childhood was actually taken into account as
a part of ongoing life, children’s relations with their guardians were kept under
surveillance by social and legal agents to protect their rights and interest in early
eighteenth-century Uskiidar. In this context, the findings have shown that the
social and legal structures had ensured the protection of children until adulthood,
by the acceptance of childhood as a unique stage of life. Following this period,
the fragility and uncertainty of adolescence, as a social acceptance process, in the
socio-legal context made this transition period a separate stage of life. Therefore,
in the context of early eighteenth-century Uskiidar, we can accept the existence
of the notions of childhood and adolescence perceived as socio-legal positions

different than adulthood in terms of their developmental characters and needs.

The answers for the main questions like the existence of the notion of childhood
asked in childhood historiography have been still deficient in Ottoman childhood
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history, besides, there are few studies dealing with the concept of childhood and
its relationship with other structures as the main subject. However, this thesis
serves as a progressive contribution to the debate on the existence of the notion
of childhood in early modern Ottoman society, with its findings on the socio-legal
analysis of childcare. Discussing the concept of childhood and childcare practices
in the socio-legal environment has revealed significant indications about the
relations between children and social structures such as family, religion, and
gender. All in all, this thesis contributes to the literature on Ottoman childhood
history with its findings on the meaning of childhood, the perception of child
development and post-childhood, and the interaction of children with social

dynamics.

Furthermore, there are still many steps to be taken in the history of Ottoman
childhood, and one important of these is the analysis of the concept based on
different sources, going beyond judicial sources. A study based on personal
narratives, for example, in which the child is the subject could give us much more
information about the daily experience of being a child in history. Besides, we
can still read childhood experiences through family relations, perhaps still best
with parent-child relations. Therefore, another important step is to ask questions
about early modern Ottoman parenting and emphasize this in terms of
understanding childhood experiences. Combining the concepts of parenthood and
childhood in a study definitely shed light on the socio-historical construction of
the Ottoman family institution.
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APPENDICES

A. PHOTOGRAPHS

A.1: Photograph of a child tombstone, taken on 2 August 2019 by the author of this thesis.
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B. FACSIMILES OF SOME COURT RECORDS
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B.1: A case record of child maintenance in Uskiidar Court Records Vol. 336 27 B/1
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B.2: A case record of child maintenance in Uskiidar Court Records Vol.336 43/A1
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B.3: A case record of appointment of child guardian in Uskiidar Court Records
Vol.355 12/B2
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C.  TURKISH SUMMARY / TURKCE OZET

Cocukluk modern diinyada hala kafa karistiricidir zira cocukluga atfettigimiz anlamlar
sosyal ve kiiltiirel gegmisimizle baglantilidir. Tarihsel siiregte anlami degisen bir
kavram olarak ¢ocukluk, sosyal ve yasal yapilar tarafindan ¢ocuk haklari, ebeveyn
sorumluluklart ve cocukluk sinirlari agisindan inga edilmistir. Dolayisiyla, bu kavrami
anlamak i¢in yasal yapilar cocukluk kavraminin nasil sekillendigine dair daha genis
bir bakis agis1 saglayacaktir. Bu baglamda, bu tezin ¢ergevesini sekillendiren temel
soru, erken modern Osmanli toplumunda, 6zellikle ¢cocuk bakimi agisindan hukukun

uygulanmasi yoluyla ¢ocukluk kavraminin nasil inga edildigidir.

Aile tarihinin bir pargasi olarak baslayan cocukluk tarih yazimi, sadece ¢ocukluk
kavramina odaklanan calismalarla sosyal tarih i¢in bir arastirma konusu haline geldi.
Erken modern Avrupa ¢ocukluk tarih yazimi, esas olarak toplumsal yap1 i¢erisindeki
cocukluk kavrammin varligini sorgulamaktadir. ilk calismalardan bu yana, ¢ocukluk
tarihi literatlirii kavramin varligini, ¢ocuklarin sosyal konumunu, ¢ocuk yetistirme,
cocuk haklar1 ve ebeveyn sorumluluklar agisindan bagkalariyla iliskilerini tartigmistir.
Bu literatiir birgcok ampirik ve teorik arastirma tiiri ile biiylirken, erken modern
zamanlarda ¢ocukluk kavraminin varlig1 sorunu Osmanli cocukluk tarihi a¢isindan da

onemini korumaktadir.

Bu tez ¢ocuk bakiminin sosyo-hukuki bir analizi olarak yiiriitiilmekte ve erken modern
Osmanli ¢ocukluk tarihini kavramsal tartismanin igerisinde konumlandirmay1
hedeflemektedir. Buradaki amacim, 18. Yiizyilin baslarinda Osmanli Uskiidar'
baglaminda, ¢ocuk bakimi tizerinden ¢ocuklugun sosyo-hukuki konumunu Ser’iyye
Sicilleri ve Osmanli Seyhiilislamlar1 fetvalarini ele alarak inceleyen bir analiz
sunmaktir. Bu arastirma, sosyal ve yasal yapilarin ¢ocuklarin ihtiyaglarini nasil
sekillendirdigini tartigarak cocukluk kavrami ekseninde bulgular1
degerlendirmektedir. Erken modern Osmanli toplumunda c¢ocukluk kavramim
tanilamanin yaninda, bu tez iki ana hedef etrafinda yiiriitiilmustiir: (1) Cocuk velayeti
ve ¢ocuk bakimi agisindan ergenlige ulasana kadar ¢ocuk bakimimnin sosyo-hukuki

analizi ve (2) 18. yiizyilin baslarinda Osmanli Uskiidar'inda ¢ocuk vesayetinin énemi
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acisindan ¢ocukluktan yetiskinlige gecisin sosyo-hukuki analizi. Genel olarak bu tez,
erken modern Osmanli toplumunda ¢ocuk bakiminin sosyal ve yasal etkilerle zaman
icinde nasil doniistiiriiliip sekillendigine odaklanarak c¢ocukluk kavramini bulmaya

calismaktadir.

Bu tezde, asil odak noktasi, ergenlige kadar mahkemede konu olmaksizin her iki
ebeveyniyle birlikte yasayan g¢ocuklar degil, ebeveynleri bosandigi, 6ldiigii veya
kayboldugu icin ¢ocuk bakimi veya cocuk velayetiyle ilgili davalara konu olan
cocuklar iizerinedir. Dolayisiyla, bu tezin en 6énemli amaci, ¢ocuk bakiminin, ¢cocuk
velayeti, nafaka ve vesayet acisindan aile iligkileri baglaminda sosyo-hukuki
analizidir. Bu tez kapsaminda bu sosyo-hukuki analizin iki boyutu vardir: (a)
Cocuklarin ebeveynleri, kardesleri ve akrabalartyla iliskileri ve (b) toplumda ¢ocuk
bakimmin énemi. 18. Yiizyilm baslarinda Uskiidar Ser’iyye mahkemesinde ¢ocuklarla
ilgili davalarin karar alma siireci baglaminda ¢ocuklar ve digerleri arasinda sosyal
baglarin kurulmas: tartisiimaktadir. Ozetle, bu arastirma erken modern Osmanl
toplumunda cocuklarin sosyal konumuna iliskin aile kurumunun insasini ve aile

baglari icinde bireyselligin insasini ele almaktadir.

Bu tezin smirlarint ¢izerken, kaynaklar ve metodolojik yaklagimlar agisindan
mekansal ve zamansal kapsamina isaret etmek gerekir. Kullanmis oldugum kaynaklar
lizerinden c¢izilen zamansal cergeve, 18. yiizyilin baglar1 olarak, 1706 ile 1739
arasindaki doneme odaklaniyor. Bununla beraber, Uskiidar, mahkeme kayitlariyla bu
tezin mekansal kapsamini temsil etmektedir. 18. Yiizynl Osmanli Uskiidar’1,
Imparatorlugun baskentine yakin, agirlikli olarak Miisliiman bir sehir olarak, Tiirkce
konusan Miisliiman cemaatinin sosyal yasamina dair bir resim ¢izmemize yardimci
olmaktadir. Bu nedenle bu tezde agirlikli olarak Miisliiman niifusla ilgili vakalar ele

aliyorum.

Bu tezin ¢ergevesi diisliniildiigiinde bu kaynaklarin nasil kullanilacagi sorusu ortaya
cikmaktadir. Bu calismada, baglam temelli bir analiz yaklasimai ile toplumun ¢ocukluk
ve ¢ocuk bakimi kavramlarint anlamak i¢in nitel analiz yontemini kullanmaktayim.
Amacim, s6z konusu vakalara kendi baglamlar1 icinde bakmak ve onlar1 18. Yiizyil

Osmanli tarithinin daha genis perspektifinde incelemek icin bu yontemi kullanmak
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oldu. Bununla beraber, kullandigim belgelerin dili ve a¢iklamalarim1 dikkate alarak,

mahkeme kayitlar1 ve fetva metinlerinin sdylem analizini sunmaktayim.

Kaynaklar1 iretme metodolojim, arastirmamin kapsami 18. Yiizyilin baslarinda sinirh
oldugu igin, 1706 ile 1739 yillar1 arasinda kaydedilen Uskiidar Ser’iyye sicillerinden
rastgele kayitlarin secilmesine dayanmaktadir. Belirli bir sicile odaklanmamakla
birlikte, Uskiidar mahkemesinde 1706 ile 1739 yillar1 arasinda kaydedilen 7 farkl
Ser’iyye sicilinden alman g¢esitli dava ve hiiccet kayitlarimi kullaniyorum. 331
(1704/5), 336 (1707/8), 345 (1712/3), 355 (1714/1715), 383 (1729/1732), 395
(1737/8), 396 (1738/9) Uskiidar Ser’iyye Sicilleri bu tezde birincil kaynak olarak
kullanilmaktadir. Bu tezde, Uskiidar mahkemesi kayitlarindan davalari gevirirken, hali
hazirda ¢evirisi yapilmis kayitlardan baz1 6rnekler de kullantyorum. Bu kayitlardaki
dava ve hiiccetler rastgele secilmis ve degiskenlik gostermekte olsalar da ¢ocuklarla
ilgili bu kayitlar ¢ogunlukla nafaka 6demesine karar verilmesi, vasi atanmasi ve
degistirilmesi, ¢ocugun velayetinin / hidanesinin kimde kalacaginin belirlenmesi
lizerinedir. Ayrica bosanma, veraset davalari da mahkemede yer alan g¢ocuklar

hakkinda 6nemli bulgular sunmaktadir.

Giris boliimiinde tezin ana sorulari, metodolojisi ve kaynaklari ile tanitilmasinin
ardindan bu tez ii¢ ana tartisma boliimii ihtiva etmektedir. Ilki, yani cocukluk tarihi
izerine olan ikinci boliim, odaklandigim iki ana bashiktan olusuyor. Bo6liimiin ilk
kismui, ortaya konan ana eserler araciligiyla cocukluk tarih¢iligindeki ana arglimanlari
tanitmaktadir. Boliimiin bu kismi bir literatiir incelemesi olarak yapildigindan
cocukluk tarth¢iligi tanitilmakta, Orta Dogu ve Osmanli cocuklugu ile ilgili
caligmalara da yer verilmektedir. Bu literatiir taramas1 yoluyla Osmanli cocuklugunun,
cocukluk tarihindeki ana tartismalara nasil dahil edildigini tartistim. Literatiir
tartismasindan sonra, erken modern Osmanli toplumunda cocukluk kavrami bu
boliimiin bir sonraki kismini olusturmaktadir. Bu ikinci kisim, yasam dongiisi
baglaminda ¢ocuklugu tartismaktan ve tezin geri kalanindaki tartismalar1 anlamaya
yardimc1 olmak i¢in erken modern Osmanli toplumundaki ¢ocukluk vakalari i¢in

sosyo-hukuki terminolojiyi tanitmaktan ibarettir.

Osmanli mahkeme kayitlarinda erkekler sagir, kizlar sagire olarak tanimlaniyordu.

Kiigiik, gen¢ anlamina gelen bu Arapga kelime, Islam kiiltiirlerinde bebekleri,
125



cocuklart yani ergenlik c¢agina gelmemis olan kiiglikleri tanimlamak i¢in
kullanilmistir. Cocukluk, kiigiikliikk olarak, ergenlik oncesi donemde zihinsel ve
fiziksel olgunlugun olmamasi olarak kabul edildi. Cocukluk, ¢cocugun dogmadan
onceki donem ile cocugun bu olgunluklara ulastigi donem arasinda bir donem olarak
tanimlanirken, bu olgunluk kriterleri sosyal ve yasal olarak farkli zaman ve bolgeler
baglaminda insa edilmistir. Kavramin tanimi gesitlilik gosterse de ¢ocukluk, erken
modern Osmanli toplumunda bir ¢aresizlik asamasi, bakima muhtag¢ olma ve hayatta
kalma ihtiyact olan bir donem olarak goriiliiyordu. Ayrica ¢ocukluk, ¢ocuklarin,
yetiskinlerin diinyasinda “iyi bir erkek ya da kadin” olmalart i¢in bir hazirlik agamasi
olarak goriilityordu. Bu anlamda, erken modern Osmanli toplumunda c¢ocuklugun
“gercek hayata” agilan bir kapr olarak goriildiigii ileri siiriilebilir. Bu bakis agisi,
cocuklarin baskalariyla nasil iletisim kurdugunu ve ¢ocuklarin sosyal ¢evrelerinde

nasil konumlandiklarini da sekillendirmisti.

Bu tezde, cocuk bakimini, ¢ocuklarin velayeti yani hidanesi, nafaka 6demesi ve yasal
vasiligi olarak kavramsallastirmaktayim. Hidane, Arapca bir kelimedir ve Osmanl
hukuk sdyleminde ¢ocuk velayetini tanimlamak i¢in kullanilmistir. Bu nedenle, bu
kavram g¢ocuklarin fiziksel bakimimi temsil ediyordu. Velayet donemi olan hidane
donemi, dogumdan ¢ocuklugun sonuna kadar ¢ocugun cinsiyetine gore degisen
zihinsel ve bedensel olgunluga ulasacagi donemi icermektedir. Cocuk velayeti olarak
hidane, ¢ocuklara yasamin ilk yillarinda yasamin temel ihtiyaclarini yetistirmek,
beslemek ve ogretmek anlamina geliyordu. Olagan kosullarda, ¢ocugun velayeti,
babanin gecerli bir sebep olmaksizin engelleyemeyecegi, annenin elinde tuttugu bir
hak olarak kabul edildi. Nafaka yasal olarak yasamak i¢in gerekli olan seyleri

kapsayan nafaka ddemesini ifade eder. Nitekim nafaka, "eski es i¢in nafaka," "¢ocuk
nafakas1" veya ihtiyaci olan biri i¢in herhangi bir destek anlamina gelen kapsayici bir
kelimeydi. Cocuklar i¢in ddenen nafakaya baktigimizda, herhangi bir miilke sahip
olmadikg¢a ¢ocuklarin kendi gegimlerini saglayana kadar muhtag olarak goriilmesinden
dolay1 babalarin ¢ocuklarinin bakim masraflarini karsilamasi kanunen zorunluydu. Bu,
cocuklarin ebeveynleri hala evli oldugu siirece tartisma konusu olmazdi zira babanin
0demesi bekleniyordu. Ancak bosandiktan sonra ¢ocuklariin velayetini alan anneler,

cocuklarinin nafaka 6demelerini gocugun babasindan talep etmek i¢in izin almak iizere

mahkemeye gelirlerdi. Vasi, yasal anlamda kisinin miilkiiniin yasal temsilcisi veya
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koruyucusu anlamina geliyordu. Bir cocugun yasal ve dogal vasisi kayit gerektirmeyen
olagan kosullarda babaydi. Cocuk vesayetiyle ¢ocuk velayeti yani hidane arasindaki
fark, vesayetin yasal temsil, cocugun malinin korunmasi ve / veya ¢ocugun yasami
hakkinda karar vermeyi icermesine karsin, velayetin ¢ocuklarin fiziksel bakimi
olmasidir. Babanin 6liimii veya kaybolmasi durumunda atanan ¢ocugun vasisi, evlilik,
miilk kullanim1 veya seyahat gibi konularda ¢ocugun yasamina karar verme hakkini

elinde tutan yetkili bir role sahipti.

Erken modern Osmanli toplumunda ¢ocuk bakimi, cinsiyet, din, sosyal ve kiiltiirel
dinamikler ve hukuk sisteminin c¢esitli boyutlar1 ilizerinden inga edilmistir. Aile
iligkilerinin sosyal yapisi, ebeveyn-cocuk iligkisi bigiminde g¢ocuklarin sosyo-yasal
statiisiinii sekillendiren Onemli Olgiide cinsiyetlendirilmis normlara dayaniyordu.
Temel olarak, ¢ocuk yetistirme, gocuk sagligi, gocuk bakimi erken modern zamanlarda
kadin kiiltiirtiniin egemen oldugu 6zel bir kiiltiir olarak insa edildi ve anneligi ¢ocuk
yetistirme ve ¢ocukluk icin kritik hale getirdi. Buna karsilik, kamusal meseleler ve
maddi ihtiyaglar, cocuklar ve hatta anne iizerindeki otorite olarak sembolize edilen
babaliga yiiklenen sorumluluklar olarak goriiliiyordu. Osmanli toplumunda aile
hayatinin ataerkil yapisi, agirlikli olarak aile iliskilerini sekillendirdi ve ebeveynler
arasinda cinsiyete dayali is boliimii bi¢ciminde roller olarak insa edildi. Bu baglamda
ele aldigimizda, ¢ocuk bakimi ve ebeveyn-cocuk iliskisi Osmanli aile yapisi hakkinda

onemli dinamikleri anlamamizi saglamaktadir.

Bu ¢ercevede tartismaya actigim ¢ocuk bakimi ve ¢ocukluk algisini1 ebeveyn ve cocuk
iliskisi lizerinden siirdiirdiigtim bu tezdeki tigiincii boliimde, aile iliskileri i¢inde cocuk
bakiminin bir tartigsmasi yiiriitiilmektedir. Bu boéliim, ¢ocuk gelisim asamalarinin
farkindalig1 ile ebeveyn-cocuk iligkilerine odaklanmaktadir. Erken modern Osmanl
toplumu baglaminda cocuk bakimini anlamak igin 18. Yiizyilin baslarindaki Uskiidar
mahkemesinin odagiyla iki ana asamada ¢ocukluk iizerine bir tartisma yiiriitilyorum.
Bu iki asama: Fetal donemdeki ilk asama, fetiisiin varliginin bilinci ile ele alinan
cocukluk ve ¢ocuk bakimi kavramlarinin tartigilmasiyla olugsmaktadir; ikinci asama,
cocugun dogumdan ergenlige kadarki velayet donemi olarak kavramsallastirilan ana
cocukluk donemi ile ilgilidir. Bu béliimiin ana konusu sosyo-hukuki baglamda ¢ocuk

gelisimi ve ihtiyaclar ile ilgili ebeveyn bakimina verilen 6nemdir. Cocuklarin sosyal

127



rollerini sekillendirmek icin farkli agamalardaki gelisimlerinin dikkatle izlendigini
iddia etmek yanlis olmayacaktir. Dolayisiyla, 18. yiizyllin baslarinda Uskiidar
baglaminda ele aldigimiz bu tartisma, erken modern Osmanli toplumunda ¢ocuklarin
benzersiz dogasini dikkate alarak, ¢ocuk gelisimi konusunda ayrintili bir farkindaliga
sahip yerlesik bir cocukluk kavraminin varligim1 géstermektedir. Gegmiste gocukluk
kavraminin ¢ok az dikkate alindig1 diisiiniilse de cocuklugun gelisimsel 6zelligi farkli
donem ve kosullarda dikkate alinmaktaydi. Erken modern Osmanli toplumunda
hamilelik, ebeveynlere yeni sorumluluklar getirmekteydi, ancak c¢ocuklarin sosyo-
hukuki konumu, dogumdan sonra daha etkili bir sekilde insa edilmis ve kendini

gostermisti. Boylelikle sorumluluklar ve yasal tanimlar daha net tanimlanmaktayda.

Cocuklarin gelisimi farkli yaslara gore degerlendirildiginden, hassas c¢ocukluk
yillarinda farkli donemlerde cocuklara yonelik farkli tutumlar gérebiliriz. Ik bakista
cocuklar, tercihen biyolojik anneleri veya anneanneleri tarafindan anne bakimina
muhtag¢ olarak goriililyordu. Annenin velayeti, ¢ocugun cinsiyetine dayantyordu.
Cocuk yetistirmenin amaclarindan biri de onlar1 cinsiyetlendirilmis topluma
hazirlamak oldugu i¢in kizlarin "kadinlig1" 6grenmeleri i¢in kardeslerinden daha uzun
stire anneleriyle birlikte kalmalar1 bekleniyordu; ayrica, erkek ¢ocuklarinin babalari
tarafindan erken yasta annelerinin gézetiminden alinarak "erkeklik" ve sosyal yasam
hakkinda bilgi edinmeleri bekleniyordu. Bununla beraber, ¢ocuk gelisimi konusundaki
farkindalik, cinsiyet rollerini 6grenmek veya anneleri tarafindan beslenmekle sinirl
degildi. Cocuklugun, erken modern Osmanli toplumunda Miisliiman erkek kimliginin
onceliginin hakim oldugu yetiskin diinyasina hazirlik siireci oldugunu biliyoruz. Bu
nedenle ¢ocuklar yetistirilirken ebeveynleri ve toplum tarafindan ihmal edilmemistir
ciinkii zihinsel, fiziksel ve sosyal yeteneklerinin gelistigi farkli agamalar sosyo-hukuki
konumlarim sekillendirmistir. Bu baglamda, din gibi toplumun farkli dinamiklerini
ogretmek i¢in cocuklarin zihinsel kapasitelerinin gelisimi ciddi bir sekilde takibe

alinmisti.

Bununla beraber, ¢cocuk nafakasi ciddiye alinan bir konuydu. 18. Yiizyilin basinda
Uskiidar'da maddi kaynaklari olmayan g¢ocuklarin herhangi bir maddi destekten
yoksun birakilmasina izin verilmezdi. Bu tiir bir ¢ocukluk algisi, ¢ocuklart muhtag ve

bagimli olarak goriilmesinden kaynaklanmaktaydi; bu, imparatorlugun baska
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yerlerinde oldugu gibi 18. yiizyilin baslarinda Osmanli Uskiidar'da da ebeveynler,
akrabalar ve hatta toplum i¢in sorumluluklar yaratmisti. Cocuklarin bu kirilgan sosyo-
hukuki konumu, yardim almadan yasama sanslar1 olmadigi i¢in her durumda onlar1

korumay1 gerekli kiliyordu.

Cocuk velayeti ve nafaka ile ilgili mahkeme davalarindaki karar ve ifadelerin
incelenmesiyle ¢ocugun yiiksek yararinin korunmasina ydnelik verilen ebeveyn
sorumluluklar1 ve yasal uygulamalarin ¢ocuklarin gelisim asamalara iliskin
farkindaligina dayandigini gérmekteyiz. Bu bakis agisinin da erken modern Osmanl
toplumunda ¢ocukluk duygusunun sekillendirdigini anlamaktayiz. Bu nedenle,
dogumdan ergenlige kadar ¢ocuklugun kendine 6zgii karakterine iliskin sosyo-yasal
bir farkindalik, sadece ebeveyn rollerini degil, ayn1 zamanda g¢ocuklarin toplumla
iligkisini de belirlemisti. Cocuklugun ebeveynlik uygulamalarini nasil etkiledigine
baktigimda ise aile kurumunun ebeveyn-¢ocuk iliskileri yoluyla olusumuna iligskin bir

tartisma baglattim.

Bulgulardan yola ¢ikarak 18. Yiizyilin baglarinda Uskiidar'da gocuk bakimi
sorumluluklarinin sadece kanunla degil, kanunla ydnlendirilen yolda bireysel
kararlarla da ilerletildigi bir toplumsal insa siirecinden s6z edebilmekteyiz.
Ebeveynlerin c¢ocuk bakimi konusundaki bireysel kararlari, kanunun sagladig:
ekonomik firsatlardan yararlanmak yerine hem ¢ocuklarinin yiiksek yararini hem de
ebeveyn olarak sosyal prestijlerini koruyacak sekilde sekillenmistir. Boylelikle
ebeveyn rolleri, bazen kadinlarin yasal otoriteleri ve babalar1 ikna ederek, bazen de
erkeklerin ¢ocuklarinin annelerinin taleplerini kabul etmesiyle ebeveynlerin ekstra
cocuk bakimi sorumluluklar1 almalar seklinde gergeklestirilmistir. Cocuklarin refahi
ve ebeveyn rollerinin 6nemi iizerindeki sosyo-yasal vurgu, ebeveynler arasinda
bireysel tercihlere dayali anlagsmalar yoluyla yasal kurallarin uygulanmasini
sekillendiren hatta yasay1 esnetebilen bir faktor haline geldigini sdyleyebiliriz. Bu
baglamda ¢cocuk bakimi, bir yandan kisilerarasi anlagsmalarda yararl bir pazarlik araci
olmaktayken, diger yandan sosyo-yasal kimliklerin pekistirilmesinde Onemli
uygulamalar olarak ortaya ¢ikmistir. Bu baglamda, bu boliimdeki tartismalar, ¢ocuk
bakimi {izerinden annelik ve babalik rolleri tarafindan bireysel kimliklerin nasil

yeniden yapilandirildigini gosterdi. Bu bulgular 1s181nda géormekteyiz ki 18. Yiizyilin
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baslarinda Uskiidar'm sosyo-hukuki baglaminda, ebeveyn kimliklerinin insasinda

cocuk bakimina iligskin hukuki kurallar etkili olmaktaydi.

Cocuk bakimi ve ebeveyn iliskileri agisindan ele alinmasinin yaninda, ¢ocuklugun
nasil bittigini ve yetigkinligin nasil bagladigin1 anlamak kavrami anlamamiz agisindan
biliylik 6nem tasimaktadir. Tezin son ana boliimii olan dordiincii boliimde, gegis
donemini dikkate alarak ergenlik sorununu ve ¢ocukluk ile yetiskinlik arasindaki farki
tartismaktayim. Bu boliim ii¢ ana tartismadan olusmaktadir. Ilki, temelde ergenlik ve
cocuklarm yetiskin yasama gegisinin sosyo-yasal analizidir. Ikinci olarak, ¢ocuk
vesayetiyle ilgili boliimde, 18. Yiizyilin baslarinda Uskiidar'da hem vasiligin hukuki
dayanagini hem de ¢ocuklarin vasiliginin kimlere hangi motivasyonlarla verildigini
tartismaya agmaktayim. Son olarak, esasen biitlinlestirici bir tartisma olarak, ergenlige
ulastiklarinda ¢ocuklarin vasileriyle olan iliskisi baglaminda, 18. Y{iizyilin baslarinda
Uskiidar'in sosyo-hukuki baglaminda vasilerin ¢ocuklarin hayatlarina iliskin aldiklar
kararlarin ergenlik cagina geldiklerinde bu ¢ocuklar tarafindan nasil algilandigini

mahkeme kayitlarina dayanarak tartigmaktayim.

Osmanli toplumunun sosyo-hukuki baglaminda bir ¢ocuk ile bir yetigkin arasindaki en
onemli ayrim, kendi yasamlari1 ve bedenleri hakkinda karar verme kabiliyetine sahip
olma anlamindaki erginlige ulasmakti. Modern diinyada yetiskinlikle ilgili deger
verdigimiz sey hala riza ¢ag1 oldugu i¢in, ¢ocuklarin yasamlar1 hakkindaki sosyal ve
politik tartigsmalar i¢in hala kritik bir noktadir. Osmanli toplumunda ergenlige
ulagsmak, ozellikle bir ¢ocugun kendi evliligi, mallar1 ve dolayisiyla kendi bedeni
hakkinda karar verme hakkina sahip olmasi agisindan kritik bir faktor gibi goriiniiyor.
Zihinsel yetenegin gelismesinden once, ¢ocugun evliligi ve miilkiyeti ile ilgili kararlar
babalar1 veya vasileri tarafindan veriliyordu. Bu nedenle vasilik aslinda ¢ocuklarin

sosyal ve yasal konumlar1 agisindan ¢ok dnemli bir yer tutmaktaydi.

Bu boliimde teorik bir tartismanin yani sira, bu tiir durumlarda ¢ocuklarin sosyo-
hukuki durumlarini ebeveynleri veya vasileri arasindaki iligkiler iizerinden tartigtim.
Ebeveyn kimlikleri sosyal, kiiltiirel ve dini baglamlarda sekillenirken, cocuklarin yasal
bagimsizligina iliskin farkindalik, sorumluluklarin ve sinirlamalarin sekillenmesinde
merkezi bir rol oynadi. Cocuklarin ebeveynleri veya yasal vasileri, ¢ocuk haklar1 ve

sosyo-yasal statiiler dikkate alinarak yasal otorite tarafindan kontrol ediliyordu. Bu
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nedenle, cocuklarla ilgili yasal kurallar, ebeveynlerin c¢ocuklarima yonelik
davraniglarin1 bile sinirlayabilmekteydi. Bu da bize gosteriyor ki, 18. ylizyilin
baslarinda Uskiidar'da dénemsel degiskenlik ve kirilganliklar1 dikkate almarak
korunmalarina yaptirirm uygulandigi anlayisina ragmen ¢ocukluk ve ergenlik

kavraminin yasal bir konumu vardi.

Bir bakima ergenligin yasal olarak tanmmasmin farkli sekillerde tanimlandigini
biliyoruz. Ergenlik donemi, bir bireyin karar verme hakkinin yasalarca taninmaya
baslandig1 zamandi. Dolayisiyla bu hakka sahip olmak, vasilerinin verdikleri kararlar1
geriye doniik sorgulama hakkini da beraberinde getirdi. Ornegin, detaylandiriimasi
gerekiyorsa, evlilik veya bosanma anlagsmalar1 ergenlige ulastiktan sonra kisinin kendi
karariyla  yapilmasi  gerekse  bile, vasiler tarafindan  ¢ocuklar i¢in
diizenlenebilmekteydi. Ayrica, vasiler c¢ocuklarin miilklerinin tasarruf hakkina
sahiplerdi. Burada 6nemli olan nokta, bu ¢ocuklarin ergenlik donemine girdikten sonra
yapilan evliliklerin iptali i¢in veya miilklerinin zarar ugradigini diisiindiiklerinde
vasilerine kars1 dava acabilmekteydi. Bu sekilde aslinda erken modern Osmanli hukuk
sistemi, sadece ¢cocuklarin vasilerine yetkilerinde belirli sorumluluklar ve sinirlamalar
getirmekle kalmamis, ayn1 zamanda ¢ocuklarin yasal haklarin1 korumak i¢in vasileri
gbzetim altinda tutmustur. Bir ¢ocugun miilkiinii kontrol etmek, yalnizca yasal
makamlar tarafindan gozlemlenmeyen, ayni zamanda ¢ocugun bagka bir akrabas1 veya
ergenlige ulasan ¢ocuk tarafindan da sorgulanan sosyo-hukuki bir konuydu. Bir
cocugun vasisinin degistirilmesi, vasinin "yetersizligi" veya "sosyal itibar1" nedeniyle
cocugun velayetini tutan kisi tarafindan talep edilebilir. Nitekim, bir vasi atama
kriterlerine bakilarak bir vasinin neden degistirileceginin nedenleri anlasilabilir.
Hakim, resit olmayan bir cocuga vasi atamak ic¢in bazi sosyal kriterleri
degerlendirmekteydi: Sosyal agidan "prestijli", "diiriist", "glivenilir", "dindar" olmali
ve ¢ocugun haklarin1 korumak ve diizenlemek i¢in vesayet gorevini yerine getirebilme
yetisine sahip olmaliydi. Bu bulgular 1s181inda hukuki otoritenin ¢ocugun haklarina ve

korunmasina verdigi 6nemi gorebilmekteyiz.

Bu baglamda, cocuklar, cocukluk doneminin yasamin bir asamasit ve yetiskin
yasamina bir hazirlik donemi olarak goriilmesinden dolay1 ve ¢ocuklarin bir giin

kendileri adina konusacaklar1 dikkate alinmasindan dolay1 toplumsal iligkilerden ayr1
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tutulmamiglardir. Bu bakis agisi, hukuki uygulamalar1 ¢ocugun bagimsiz bir birey
olarak korunmasi agisindan sekillendirmistir. Elbette, aile iliskileri sosyo-hukuki
baglamda degerlendirilmis ve Oviilmiistiir, ancak yine de bu iliskilerin ¢ocuklarin
yuksek yararin1 korumak i¢in sorgulanabilecegini gorebilmekteyiz. Kurumsallagmis
bir ¢ocuk koruma sistemi olmasa bile, erken modern Osmanli toplumunda sosyal
kontrol mekanizmasinin bir pargasi olarak, devlet otoritesini temsil eden yerel
yetkililer, vasisi olmayan kimsesiz ¢ocuklarin durumunu sorunsallastirmaktaydi. Bu
baglamda, kimsesiz ¢ocuklarin menfaatlerini koruma sorumlulugunun sadece aile
tiyelerinin gorevleriyle degil, ayn1 zamanda bir toplum meselesi ve kadi dahil yerel
makamlarla ilgili oldugu tartisilmaz bir gergektir. Bu bdliimde tartistigimiz,
cocuklugun savunmasizligma dair farkindalik, g¢ocukluktan yetigkinlige geciste
uygulanan davalarda kendini gostermistir. Miilkiyet haklarinin korunmasi ve evlilik
veya bosanma gibi c¢ocuklarin rizast olmadan gergeklesmis olabilecek hayati
anlagsmalarin sorgulanabilirligi bu anlayis1 desteklemektedir. Dolayisiyla ¢ocugun
“birey” olarak taninmasini ve devletin “cocugun bireysel varligin1” ¢ocugun yasal

haklar1 araciligtyla aileden ayri olarak tanimasini goriiyoruz.

Bu tezde, simdiye kadar tartismis oldugumuz basliklar iizerinden erken modern
Osmanli toplumunda c¢ocuklugun doénemsel farkliliklariyla ve 06zel bakim
ihtiyaclariyla birlikte tanimlanmasini ve algilanmasin1 gérmekteyiz. Her ne kadar
heniiz kaynak ve literatiir anlaminda Osmanli gocukluk tarihini anlamak i¢in kapsayici
bir yoruma sahip olmasak da sahip oldugumuz bu tartisma bize hem Osmanl
toplumunda c¢ocuklarin nasil algilandigi hakkinda 6nemli bilgiler sunmaktadir.
Cocukluk tarihgiliginde sorulan ¢ocukluk kavraminin varligi gibi temel sorularin
cevaplari, Osmanli ¢gocukluk tarihinde hala eksiktir, ayrica ana konu olarak ¢ocukluk
kavrami ve diger yapilarla iliskisini ele alan az sayida ¢aligma vardir. Bununla birlikte,
bu tez, ¢ocuk bakiminin sosyo-hukuki analizine iliskin bulgulari ile erken modern
Osmanli toplumunda ¢ocukluk kavraminin varligi konusundaki tartismaya ilerici bir
katki saglamaktadir. Cocukluk kavraminin ve ¢ocuk bakimi uygulamalarinin sosyo-
hukuki ortamda tartisilmasi, ¢ocuklar ile aile, din, cinsiyet gibi sosyal yapilar
arasindaki iligkiler hakkinda 6nemli gostergeler ortaya ¢ikarmistir. Sonug olarak bu

tez, cocuklugun anlami, cocuk gelisimi ve gocukluk sonras1 algis1 ve ¢ocuklarin sosyal
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dinamiklerle etkilesimi konusundaki bulgulari ile Osmanli ¢ocukluk tarihi literatiiriine

katk1 saglamaktadir.

Ayrica Osmanli ¢ocukluk tarihinde atilmasi gereken daha bircok adim vardir ve
bunlardan 6nemli bir tanesi de kavramin hukuki kaynaklarin 6tesine gecerek farkli
kaynaklara dayali olarak analiz edilmesidir. Ornegin, ¢ocugun konu oldugu kisisel
anlatilara dayali bir ¢alisma, bize tarihte ¢ocuk olmanin giinliik deneyimi hakkinda ¢ok
daha fazla bilgi verecektir. Ayrica, gocukluk deneyimlerini aile iligkileri yoluyla, belki
de en iyisi ebeveyn-cocuk iligkileriyle okuyabiliriz. Bu nedenle, bir diger 6nemli adim,
erken modern Osmanli ebeveynligi hakkinda sorular sormak ve ¢ocukluk
deneyimlerini anlamak agisindan bunu vurgulamaktir. Ebeveynlik ve ¢ocukluk
kavramlarinin bir ¢alismada birlestirilmesi, Osmanli aile kurumunun sosyo-tarihsel

yapisina kesinlikle 11k tutacaktir.
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