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ABSTRACT

THE FOUNDATION OF THE INTERNATIONAL CRIMINAL COURT
THROUGH RATIONALIST LENSES

COLAK, Nihal
M.S., The Department of Middle East Studies
Supervisor: Assist. Prof. Dr. Serif Onur BAHCECIK

August 2021, 88 pages

In the literature on the International Criminal Court (ICC), the understanding that the
Court was founded first and foremost thanks to the efforts of non-state actors (NSA),
especially non-governmental organizations is predominant. This thesis advances a
contrary argument and claims that one of the most significant factors for the foundation
of the Court is the interest and initiative of state actors. As such, the thesis supports
the literature on the foundation of the Court that argues that there should be more place
for non-constructivist, neorealist, institutionalist, rationalist explanations. This thesis
aimed at answering the question “Is the foundation process of the ICC, more of a result
of rational state behavior or result of the global civil society/NGO effort?” It
investigates the relationship between the foundation of the ICC and state interest in its
foundation, as opposed to the more common view that relates it to norms. IR theories
of neorealism, realism, and functionalism are consulted to make the argument. The
thesis asserts that a state- centric approach best explains the foundation of the ICC.
The analysis has shown with proof and detail and concludes that, the foundation of the
ICC is a result of state interest in engaging international cooperation through
international organizations.

Keywords: ICC, state cooperation, international organizations
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RASYONALIST MERCEKTEN ULUSLARARASI CEZA MAHKEMESI’NIN
KURULUSU

COLAK, Nihal
Yiiksek Lisans, Orta Dogu Arastirmalar1 Bo limii
Tez Yoneticisi: Assist. Prof. Dr. Serif Onur BAHCECIK

August 2021, 88 sayfa

Uluslararas1 Ceza Mahkemesi (UCM) literatiiriinde, UCM’nin, devlet dis1 aktorlerin,
ozellikle de sivil toplum kuruluslarinin ¢abalar1 sayesinde kuruldugu konusunda daha
baskin olan bir anlayis mevcuttur. Bu tez karsit bir argiiman ileri siriyor ve
Mahkeme’nin kurulmasinda baskin unsurlardan birinin ulus devletlerin ¢ikarlar1 ve
inisiyatifleri oldugunu iddia ediyor. Bu tez, literatiirde Mahkeme’nin kurulusuyla ilgili
konstriiktivist olmayan, rasyonel, neorealist, kurumsal agiklamalara daha fazla yer
verilmesi gerektigini savunarak literatiirii destekliyor. Bu tez, “UCM’nin kurulusu,
daha cok rasyonel devlet davranisinin mi1 yoksa kiiresel sivil toplum/devlet dis1 aktor
cabalarmin bir sonucu mu?”’ sorusunu yanitlamayr amaglamaktadir. Bu tezde
UCM’nin kurulusuyla devletin kurulustan ¢ikar1 arasindaki iligki, bu iliskiyi normlarla
iliskilendiren genel goriisiin aksi yoniinde incelenmektedir. Argiimantasyon ig¢in
neorealizm, realizm ve islevselcilik teorilerine bagvurulmustur. Bu tez, devlet merkezli
bir yaklagimin UCM ’nin kurulusunu en iyi sekilde agikladigini iddia ediyor. Tezdeki
analizler, UCM’nin kurulusunun, devletin uluslararasi kuruluglar araciligiyla
uluslararasi igbirligi gerceklestirmeye olan ilgisinin bir {iriinii oldugu sonucuna
varmistir ve bunu ayrintili sekilde kanitlamstir.

Anahtar Kelimeler: UCM, devletlerarasi igbirligi, uluslararasi kuruluslar

Vv



For my Bilal, love and light of all of my lives.

Vi



ACKNOWLEDGMENTS

The completion of this thesis could not have been realized without the continuous love,
support, affection, care, and encouragement of my beloved husband Bilal. | was able
to find the power and light in myself to complete this thesis because he always believes
in me and is proud of me. I cannot thank him enough for always reminding me how

much | wanted to be an academic and for relentlessly inspiriting me to go after it.

I would like to express my gratitude to my thesis supervisor Assist. Prof. Dr. Serif
Onur Bahgecik, for completing this journey with me and teaching me a lot, per usual.
I extend my gratitude to Assist. Prof. Dr. Isik Kus¢u Bonnenfant and Prof. Dr. Erdem

Denk for making time for me and helping me to improve my work.

| thank my beloved family; my father Erhan, my mother Nurten, my sisters Sevdenur
and Nurgl for their patience while I was researching and for their continuous support.
| am grateful for the joy and relaxation our daughter Elisa gave me whenever | was

stuck.

vii



TABLE OF CONTENTS

PLAGIARISM ..ottt e e e nnbbee e e i
ABSTRACT -ttt e et e et nees \Y]
()7 v
ACKNOWLEDGMENTS ...ttt Vil
TABLE OF CONTENTS . ...t viii
CHAPTERS
L INTRODUCGTION ..ottt ettt nnrae e e nnees 1
11 Operation 0 the ICC ..o 1
12 Current Discussions about the ICC...........ccovviiiiiii e 2
13 Why States Engage in International Cooperation Through 10s?................. 3
131 A Perspective through NeorealiSm..........ccccoccveiiiie i 3
1.4.  Organization and Thesis StatemMeNt..........cccceevvreeiieeeriee e see e 5
2. LITERATURE REVIEW ...t 8
21 CONSEIUCTIVISES ...t 8
22 LDEAlISIM ... 15
221 Neoliberalism/Neoliberal Institutionalism............c.cccooeviiiiiiiiinnn 16
2.3 Global Governance and COOPEration ..........ccccccveeivieeiiieeeiiee e 17
2.4 Gaps INthe LItErature..........cooiveeeiiie e 19
24.1 Are Rationalist Explanations Negligible in Analyzingthe ICC?....... 19
2.4.2 Foreign Policy Considerations Are Overlooked inthe Literature......20
25 CONCIUSION ... 20
3. THEORETICAL FRAMEWORK .....coiiiiiiiiiiie et 21
31 Theoretical Approach ofthe WOork ..........ccooveiiiiiiiiiiice e 21

viii



32 How Does Neorealism Explain Formation of 10s and How Do States

CONEIOL TREIM? ... 21
321 Structure of the International SyStem..........cccoooeiiieiiiiiii 21
3.2.2 Relative Gains and SECUILY .........cccviivieiiieiieiiie e 25
3.2.3 USE OF the TOS.....eiiiieii s 26
3.24 Classical Realismand 10S ..........ccoovieiiiiiieiiice e 27
3.25 Functionalism and 1OS .........ccooiiiiiiie e 27

33 CONCIUSION ... 29

. THE FOUNDATION OF THE ICC AND STATE INITIATIVE.........ccooveinenn. 30
41 Changing TIMES ....ccuviiiiiiiie e 31

4.2 The Post-Cold War Period and Political VVoid in International Political

S S BIM e 34
43  The ROAA O the ICC......ocoiiiiiiiieee e 35
4.4,  Why States as Rational Actors Chose to Jointhe ICC? .........ccccevevvevinnnn 38
45 The Principle of Complementarity ...........cccevviieiiiie i 40
4.6 The ICC and the African UniON .........ccoooveiiiiiiiiieceeeeeee e 41
4.7 The ICC and the EUrOpean POWELS .........ccveeiieeeiiiee e ciee e 43
A.7.0. GBIMNANY ....iitittiitte e e e e ettt e e e e e e e s st e e e e e e e s s s bbb e e e e e e e e s s s s bbb e e eaeeeeesnns 44
48 The ICC and the United States of AMEriCa.........cccvrverieiieiiiieieceeien 45
49 The Non-Aligned Movement (NAM).......cccoiiiieiiiie e 49
410  The Like-Minded States (LMS) .......cceeeiiiieiiiie e 51
411 CONCIUSION ..ottt 54
. CONCLUSION. ...t 56
The Principle of Complementarity............ccccveeiiiiiiiii e 56
National and International Accountability ............c.ccoooviiiii i, 57
The Political Void in the Post-Cold War Period.............ccccooveiiiiiiiiiiiiiciiee, 58
Why Do States Cho0ose t0 COOPEIate? .........ccoviuviieeiiiiiieee e 58



Why Did States JOINthe ICC?.......ooiiiiiiieee e 59

Future Prospects for the Studies onthe ICC ..., 60
NOTES oottt e e e e e e e e e e e e e e e s s et r e e e e aaee e e e annraaes 61
REFERENGES. . ... ..ottt e e e e e s e e e e e e e e s e ennenes 62
APPENDICES
A. TURKCE OZET/TURKISH SUMMARY .....cocooiiiriiiieeerieeeeie s 75
B. THESIS PERMISSION FORM / TEZ IZIN FORMU.........ccccovvvvreireserereesenen, 88



CHAPTER 1

INTRODUCTION

This thesis is an effort to answer the question “Is the foundation process of the ICC,
more of a result of rational state behavior or result of the global civil society/NGO
effort?”. The International Criminal Court iS a permanent international criminal
tribunal that looks into genocide, war crimes, and crimes against humanity, and after
2010, crimes of aggression. The Court operates in six official languages: English,
French, Arabic, Spanish, Russian, and Chinese since July 1, 2002 when it entered into
force with 60 ratifications. The Court’s founding charter is the Rome Statute adopted
by 120 states on 17 July 1998. The Court does not have any retroactive effects, only
investigates crimes committed after July 1, 2002. The ICC does not have jurisdiction

on states, it has jurisdiction only on individuals.

11 Operation of the ICC

The ICC has no retroactive jurisdiction, meaning that it can only look into occurrences
that happened on or after July 1, 2002. This turns otherwise only if a state desires
otherwise and those who ratify the Statue after July 1, 2002, the ICC’s jurisdiction
starts from their own ratification date. The ICC operates on the principle of
complementarity. The Court looks into crimes committed by a national of a member
state, when a crime is committed in the territory of a member state, when the
prosecutor refers a case to it, and when a non- member state asks for the Court’s
jurisdiction on an ad-hoc basis. In addition to that, the United Nations Security Council
(UNSC) may refer cases to the ICC, more accurately to the prosecutor (www.icc-
cpi.int). When this happens, the Court does not require any consent from any states
parties which means immense power for the referring states. This principle foresees
that the laws governing the Court are in coordination with national laws of member
states and the Court is ready to help the member states whenever a member is unwilling

or unable to proceed with convicting an accused person. This principle, although
1



thought to be at contrast with state sovereignty by some, is at contrast in compliance
with it (Nouwen 2013) because it gives the states the opportunity to take matters in
hand. Joining the Court provides members with other rights and powers too. A state
has the right to submit amici curiae briefs, which are informative briefs in the event of
a hearing, that provides the Court with information to shed light on the matter at hand.
States also participate inthe governance of the ICC through the annual assembly where
they discuss matters from administration to budget. Through their votes in the
assembly, states elect the prosecutor and judges of the Court (www.icc-cpi.int).

The Court is an intergovernmental organization that is a significant part of global
governance, bringing solutions of global scale with contribution from all actors
including states, NSAs, intergovernmental and transnational organizations (Zartman
and Touval 2010). The ICC is a court but formally it is an 10 and the evolution here
will be done from the perspective of IR theories rather than international law
perspective.

12 Current Discussions about the ICC

The Court is receiving negative and positive comments. On the positive side, the ICC
is being encouraged to tackle “lack of access to justice at the national level, gender
inequalityand sexual violence, the refugee crisis and internal displacement, conflict-
driven famine, the destruction of humanity’s cultural heritage, environmental
destruction and land grabbing, and the exploitation and oppression of indigenous
people” (CICC ICC TacklingGlobal Challenges). There are contrary arguments inthe

literature that suggest nation state interest will not allow all theseto happen.

What is meant is that some (or all) of these challenges would not be allowed to come
true by certain states who are benefiting from some such challenges in different parts
of the globe. A good example is the Syrian crisis. It would harm Russia if its good ally
Syrian government is upset by a legal intervention by an international criminal

tribunal.

A negative commentary the ICC receives is the colonialism issue. The Court is being
blamed for being an extension of colonial desires of certain states. This is maybe the
largestdiscussion on the ICC | have encountered throughout the writing of this thesis.
The fact that the overwhelming majority of the cases the Court is currently looking

2



into is from Africa, and the fact that political leaders who are strategic allies to very
powerful states, or who are very powerful on their own do not fall under the ICC’s
jurisdiction are among arguments that support this claim (Huikuri 2019). Good
examples are France, the UK, andSerbia. Since | discuss this colonialism argument,
and use it myself too in the thesis, I willnot go into further details here.

13  Why States Engage in International Cooperation Through 10s?

131 A Perspective through Neorealism

Throughout this thesis, neorealism will form the theoretical basis and understanding
intackling with global governance and 10s in general, and the ICC in particular (to
contributetomy rational perspective, | also got inspired from realism and functionalism
on the way).Neorealism sees the ways international institutions are of use to states.
Powerful states use 10s to keep less powerful states at bay and control their actions
and protect their hegemony in global politics.

The most traditional international relations theory, realism, had its days in the 1970’s,
but with the advent of new elements in international politics, IR theorists had to take
them into account. “Realism is particularly weak in accounting for change, especially
where the sources of that change lie in the world political economy or in the domestic
structuresof states” (Keohane 1986, 159). In the 1980°s new approaches and revisions
to international relations have started to flourish in academia that incorporated newly
emerging non-state actors and financial dimensions in global politics into account.
Like realism, power and security are foremost considerations in human motivation
(Gilpin 1984, 227) in neorealism.

I0s are of no significance comparable to those of states in international politics. They
are only tools and forums to further their interest in international arena. The state is
still and always the most powerful actor in international politics, “for a theory that
denies the central role of states will be needed only if non-state actorsdevelop to the
point of rivalling or surpassing the great powers, not just a few minor ones.They show
no sign of doing that” (Waltz 1986, 89).

Therefore, until NSAs can come close to states as the primary actor in the international

system, 10s will only be of secondary place. From a rational point of view, 10s bring

legitimacy and support at home to states. Global image of government is in line with
3



domestic appearance, so one other aim to found them for states is “to maximize
domestic political advantage” (Richards 1999, 9), 10s are created “when they are
politically efficient (that is, increase electoral support) for national politicians”
(Richards 1999, 3). The showsof strength and making appearances at 10s gatherings
by political leaders, are much welcomed by citizens at home; the degree to which
depending on the political culture of the country.

In addition, 10s are used by states as means for specific ends. Usually, sovereign
states come together witha particular end, each with additional interests in mind. I0s are
“nothing else and nothing more than a set of mutual promises of coordinated and
synchronized national policy action” (Myrdal 1955, 8). Furthermore, an institutional
framework makes the achievement and continuity of the common interest much more

secured compared to ascenario where the interest is single-handedly achieved.

An institutional platform is quite handy for states to pursue their goals in international
arena much easier. As the former Executive Secretary of the UN’s Economic

CommissionforEurope Gunnar Myrdal has explained:

IOs are nothing else than instruments for the policies of
individual governments, means for the diplomacy of a number
of disparate and sovereign national states. When an
intergovernmental organization is set up; this implies nothing
more than that between the states a limited agreement has been
reached upon an institutional form for multilateral conduct of
state activity in a certain field. The organization becomes
important for the pursuance of national policies precisely to the
extent that such a multilateral co-ordination is real and
continuous aim of national governments. (Myrdal 1955, 4-5)

I0s are perfect tools for states from neorealist and rational perspectives. According to
neorealism, the state acknowledges the existence and handiness of 10s in global
politics, while continuously going after her best interest. A rational state is aware of
the fact that aninternational organization is a legitimate forum for her activities at

lesser costs from all angles, and with more expertise on a given issue.

These legitimate international platforms make it much easier for states to extend their
foreignpolicies overseas. The United Nations was mostly seen as an instrument and
extension of U.S.diplomacy in the first eight years of its foundation (Archer 2001, 69).

Likewise, Ethiopia, Egypt, and South Africa hold upper hand in the African Union and
4



are, by and large, able to implement their own foreign policy into that of the
Organization. The interventions and deployments of troops in Sudan, Somalia and
Burundi for peacekeeping and conflict resolution reasons are some of the few examples
of states using 10s as tools to accelerate and legalize their intentions in certain other places

where they have political, social, economic, or otherwise interests.

IOs are fora for extending one’s national interests as much as it is an arena for bilateral,
trilateraletc., diplomacy. Behind the doors or openly conducted meetings by two or
more state representatives discuss their bilateral (or trilateral or otherwise) matters
since the opportunity to meet has arrived. Almost like a custom, media and citizens
impatiently wait for the encountersof their head of state and that of other particular
states at the occasion of an 10 meeting or summit type of occasions. Even a gesture, a
handshake, a whisper, colors of clothes can mean a lot than more words between

politicians at such occasions.

Other than comparatively immediate material gains, states found 10s to implement
their norms i.e. policies and ways of conduct they have and want others to follow too,
in global politics (Abbott and Snidal 1998, 4-24). 10 ability or function to gather states
with similar norms and values increases the interest and will of states in them since 10s

help states cooperate with others who pursue similar interests.

1.4. Organization and Thesis Statement

This thesis deals with the ICC and its foundation. It looks into the foundation of the
ICCin understanding state cooperation through intergovernmental organizations. This
thesis answers the question “Is the foundation process of the ICC, more of a result of
rational state behavior or result of the global civil society/NGO effort?”. 1 bring a
neorealist perspective, to the foundation of the ICC. | show that state behavior was
overwhelminglythe dominant reason for the foundation compared to the NGO efforts.
The chapter 2 is a review of the literature. The literature review consisted of two parts:
the former is lookinginto international relations theories that explain international
cooperation through 10s. These theories are: constructivism, classical liberalism, and

neoliberalism/neoliberal institutionalism.

The latter part discusses the phenomenon of global governance and the place of non-
state actors in the foundation of the ICC within the context of global governance.
5



Although there are rationalist arguments in the literature concerning the foundationof
the 1CC, I think that an overwhelming majority is located in the constructivist camp,
and | restrict my review with them. Those like Kéchler (2009), Steinke (2012), Eikel
(2018), and Denk (2009) argue that the ICC was founded in a wayto “compromise
international criminal justice” with powers vested in states, especially inthe UNSC.
They posit that countries such as Turkey, China, India, and Israel are not stateparties
and this undermines the power of the ICC (Kdchler 2009, 2). Huikuri (2019) argues
that states increase their relative powers with the Rome Statute and it is also arguedto be
giving states the power to violate international law when it benefits them (Kdchler
1995 & 2009). A case in point is the UNSC deferral rights that goes back to UN
Chapter(Kdchler 2009; Denk 2015). Others among them, Kelley (2005), Cooper
(2002), Pape (2005), Arsanjani (1999), argue that middle powers calculated that the
foundation of sucha court presented them an ooportunity to “soft balance” bigger
powers like the USA, andinfluence weaker ones by increasing their relative powers.
There are arguments that emphasize the availability of political context and state will
for the foundation of the ICC(Zorlu 2016). Gray (2018), Miall, Ramsbotham, and
Woodhouse (1999), Hopkins Burke (2009), Wood (2012), Fletcher and Weinstein
(2002) present the ICC’s foundation as wasto increase possibilities of peace and

deterrence, and consequently, security, what states seek according to neorealism.

Chapter 3 is a theoretical framework where | explain the literature much more in depth
compared to the literature review, this time limited to neorealism along with realism
andfunctionalism since neorealism is the one | build my perspective on the matter

and | benefit from the latter two.

Here | also explain 10 foundation and state control over themin neorealist terms and
briefly explain realist and functionalist perspectives on 10s because they add up to my

rational explanation.

Chapter 4, the main section, introduces the ICC in greater detail and see the reader
throughthe way to the foundation of it. | stress the importance of the Cold War period
and later the advent of information technologies in the process and give details about
it and talkedabout the general stages to the Rome Statute, and consequently, the

foundation of the Court. Lastly, | examine three concepts: deterrence, accountability,



and the principle of complementarity as well as the relationship between the ICC and
African Union, European powers, Germany, the United States of America, the Like-
Minded States (LMS), the Non-Aligned Movement (NAM) to strengthen my argument
and give supporting detail and proof. I then close with the conclusion. This work is
restricted withthe 1998-2002 foundation process of the ICC.



CHAPTER 2

LITERATURE REVIEW

An international organization is an inter-state institution founded on an inter-state
agreement.While they may have a single cause, they can also have multiple causes and
be of regional orglobal scale. The two focus of this literature review are 10s theories
and global governance through the ICC. While discussing foundation of 10s, the issue
needs to be put on a theoretical framework to understand the possible rationale behind
state cooperation through 10s. To do this, certain IR theories are visited, hence a
conceptual basis for the substantial second section is presented. This literature review
will form a significant part of the thesis because it demonstrates the fundamental
answers given to “why states cooperate through 10s?”” and “what is the place of the

ICC in the global governance literature?”

In answering my research question, | first look into different answers to my question
andthen identify the gaps in the literature. This literature review consists of two main
parts: the first part being the international politics, and the second one being
international and state- non-state actors in terms of 10s. The former looks into theories
that explain international cooperation: constructivism, classical liberalism, and
neoliberalism/neoliberal institutionalism. The latter part examines what is global
governanceand what are the merits of non-state actors in it through examining the case

ofICC. Lastly, gaps I find in the literature are presented.

21 Constructivists

Constructivism suggests that the decision to cooperate depends upon identities,
practices, values, and environmental factors affecting states. Constructivists like
Kratochwil and Ruggie (1986), suggest that only an interpretivist approach with norms
to set up, rules to follow, and knowledge to gather can fully explain 10s. In this line
of thought, social construction is the fundamental (Wendt 1992; Barnett 1993) of

international politics and 10s



carry bits and pieces of social and political processes (Finnemore 1996; Kennedy
1987). Theyare not though, primary actors but only actors that -mostly- states act
through them, consequently. Still, they are seen as full-fledged actors, only after states.
Although they are not the primary actors in international politics, 10s possess a
considerable autonomy. Unlike rationalist theories, constructivism thinks 1Os are a
nurturing part and actor of the society, notas a tool to further state interests.

IOs are not always faithful servants of states thanks to this autonomy and power
resultingfrom it. 10s do not only serve state interests, theyalso serve themselves, serve
their socio-political environment by affecting social dynamics by being a part of it,
and shape public opinion on matters that in turn shape their political perspectives
(Bayeh 2014). As mentioned in Mitchell (2006) they are not seen as mere tools for
state interests, on the contrary, constructivists believe that 10s can shape and change
state motives, regulate stateaction, and direct state behavior. Finnemore (1996) and
Hobson (2003) suggest that 10s teach states how to act in accordance with and adapt
to new norms and values of international political system and guide them through
novelties in foreign and domestic policymaking (Bayeh 2014). This way, states find
themselves cooperating without even realizing it because “the system” and “the way
of things” push them to that point. This happens, regardless of cooperation is within
the interest of the state or not. 10s keep stateswithin the confines of normative state
behavior by limiting their actions and injecting newnorms into their mode of conduct,
which always keeps states within cooperation mechanisms (Bayeh 2014). With
regards to the idea that states are norm driven authors such as Babaian (2018) claim
that it is a novelty for states to have established an international criminal tribunal
through giving up on some of their sovereignty. | think otherwise, because it was not
a novelty, necessary socio- political circumstances which was not been able realized
sooner had come together. The Court is a novelty but not in the part regarding
sovereignty. This type of an approach displays politicians of the time different from
the previous ones which can be misleading, because circumstances may change, but

the way of reasoning and behavior for politicians remain the same.

I0s are not always founded for effective work and loads of tasks to accomplish, but
they are sometimes created to be decorations, window dressing because their purpose

IS to represent certain values and norms in the ever-changing social world (Christensen

9



1992). Global justice is one of those values and the ICC is seen as the epitome of it.
“The establishment of the ICC symbolizes and embodies certain fundamental values
and expectations shared by all peoples of the world...” (Bassiouni 1999, 468). When
this ideais coupled with the constructivist argument that states are pushed to cooperate,
the foundation ofthe ICC and NGO role in it as norm providers, constitute one of the
momentsconstructivists think they prove themselves right. The literature gives too
much emphasison the capabilities and experience of the NSAs. “The delegates at the
conference did not begin negotiating with a blank slate, instead they built upon the
efforts of the Ad Hoc Committe and PrepCom” (Struett 2016; Roach 2006; Bassiouni
1999, 455). This rhetoricmay overshadow state efforts. As it is detailed in the fourth
chapter, middle to big powers, starting with the EU and the U.S.A. provided many
smaller states with technical and otherwise expertise. They also had quite strong and
stubborn policies from day one, and shifted and changed the fate of the Court over and

over again on the way.

Although it is argued that NGOs used complex strategies to shape the law for the ICC
(Dekker et al. 159-183), NGOs used simpler strategies compared to states, like
campaigning, information providing, and norm elaboration, while interest-seeking
states employed complex ones like threatening, lobbying, and sanctions. The process
that led totheRome Statute was organized in conferences, groupings, caucuses, and
managed by people from different states which made it easier for NGOs to access to
state delegates aswatching and taking part in it, and it is argued that NGOs made good
use of this opportunity. The fact that the Rome Statute had proposals from certain
number of NGOs as NSAs in it, may seem big, but it actually is not. While I
acknowledge this NGOs perseverance, it nevertheless would go to waste if states had
not wanted an ICC at the first place. This NGO work, it is argued (Cakmak 201),
succeeded due to appealing to a universal audience for fundamental justice with the
channel of the ICC and NGOs workedefficiently and impactfully throughout the
process. NGO success is even thought to be workable as a remedy to the legitimacy
crisis in global governance through mediating between state and non-state parties,
given the proof that theycan most helpfully contributeand maybe even own the success
of foundation of an ICC (Bassiouni 1999, 1-29).

10



For constructivists, the ICC is not only a court, it is an outcome of global problem
solvingmechanism which included state and non-state party efforts and forged a sense
of globalization (Akkas 2012) on criminal justice matters. They think that emergence
and globalacceptance of global civil society contributed the ingraining of democratic
and civicvalues into international and local public opinion. This thematic and loosely
organized global civil society that acted for the ICC, created a new type of diplomacy
in which civilsociety actors, states, and 10s work together to pursue a common goal
for this group of academics. ICC is as a work of NGOs, especially due to the argument
that the idea of an international criminal tribunal was kept alive for a very long time,
more than a century, thanks to International Red Cross and subsequent acts on
universal human rights, they argue. Therefore, for them, it is thanks to endless global
civil society effort, we have the ICC today. There are arguments contrary to the idea
that the ICC being the output of NGOefforts because most of the time NGOs too, were
directed and guided by strong states likeGermany (Huikuri 2019), who worked for
convincing weaker states for the foundation ofthe ICC. Even the NGO effort happened
under the auspices of nation states. A good example is the Siracusa meeting of 1990
at the International Institute of Higher Studies for Criminal Sciences happened under
the auspices and financial as well as political support umbrella of Italy. | extensively

support these arguments with abundant evidence in my third chapter.

During the Rome Conference, NGOs published a listing of their principles for the
Court whose success lies in the extent to which they were realized in the Statute. The
importanceof these principles for problem solving is that they did not mean limiting
of the desires ofthe NGOs, on the contrary, they provided them with a threshold of
fundamentals on whichtheycould work to build their own agendas. Civil societyactions
before the ICC, were noteffective enough in changing the direction of world politics
in terms of global problem solving. According to constructivists, the ICC case is seen
as a case in point for global democracy deficit and NSAs acting as cure. NGOs were
quite influential among states, the UN Secretariat, other NGO; the preparatory
committee for the Court itself; they wentback and forth between all these actors and
acted as transitory actors in policy making for an international criminal tribunal (Akkas
2012; Cakmak 2017). Especially regional caucuses are said to have worked
vehemently among government delegates and big number of states were convinced

this way: regional caucuses took steps specifically through working byspeaking ofthe
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political language of the regions and addressing to theproblems in those regions to
show that they understand and will be representing those regions. Academics like Van
Der Vyver deemgreat importance the CICC’s (Coalition forthe International Criminal
Court) splitting off into working groups. This coalition was founded in 1995 inan effort
to bring all the NGO work for the foundation of the ICC underone roof. They believe
that although the CICC has done a group work, the Women’s Caucuses and their
success could be shown as the culmination and exemplary of the entireCICC work. All
these moved NGOs from being important to vital to the ICC’s existence. According to
this group, CICC did not only work for the court, in fact the Court worked for the
CICC too. It is argued that the ICC and the NGOs supported its creation have a
mutually beneficial relationship in the sense that the CICC coordinates and organizes
NGOs’ efforts and help them bring together their influences on common issue areas,
and the CICC makes the contacts and communicates with the organizations through
its NGO contracts so that the ICC does not have to go one by one to every organization.
Althoughnot all aims of the NGOs were able to be attained, with the CICC, NGOs
were able to come together on common aims and increased their chances of putting

their priorities on the agenda.

NGO (CICC) support is shown as invaluable to the establishment of the Court, the
CICCcreated momentum with activities, conferences, media outlets, and interacting
with grassroots organizations etc. There are certain tactics employed by NGOs for the
creationof the Court like taking as big as possible of a part in every process, providing
state and non- state parties with legal expertise for free, basing everything on legal
knowledge andproof for legitimacy, referring to existing law while talking about other
issues that are notin the law yetbut CICC wants them to be, shaped the decisions and
ideas of smaller-scaledstates by manipulating and making use of the political void in
the aftermath of the Cold War (1994- 1998), issued legal position papers with certain
NGOs (Dekker and Werner 2004).

CICC also overcame certain difficulties on the way to the Rome Statute: state
opposition,resentments of previous unpunished and unconvicted crimes that led some
to question whether a new court could bring justice or things would remain the same,
complexity of issues like deciding what is and what is not a war crime and to what

extent we can put state sovereignty under an international institution, facing and
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handling those who wanted to blockand/or postpone the establishment of an
international criminal tribunal, United Nations Security Council’s concerns about their

crippling sovereignty.

According to constructivists, in the face of all these obstacles, immense NGO support
andstubborn and effective justification of rational NGO arguments are the foremost
reasons why so many states yielded authority (Steffek, Kissling, and Nanz 2008, 1-29)

to an international court it isargued.

Previously experienced oppressions and cruelties strengthened the hand of the NGOs
in convincing abstainer states (Akkas 2012). While it is argued that the high number
of smaller states who support the establishment of the court worked for the CICC
because doing so appealed to fundamental fairness sense of other abstainer parties. The
reason for that it reminded them of memories about unresolved issues of the
international crimes” past by proposing normative grounds, the reality is smaller states
joined because they found profit in doing so (Imoedemhe 2018). Unstoppable growth
of global actors may be examined in their manifestation: the ICC case. NGOs were
vital in establishment of the ICC, they constructed a new global politics through
embedding unusual norms. While thediscursive and political environment helped
NGOs, the CICC proved to be the most significant human rights NGO network
because the only prerequisite to be in was the acknowledgment of the court, so it spread
quickly. NGOs campaigned about highly varying issues from gender to usage of
chemical weapons which created the second half of the Rome Statute and became the
international voice of the local citizenry. They had different goals but united in the aim

of an independent prosecutor and a role for the UN Security Council.

The NGO involvement in the ICC negotiations is even called a “new diplomacy”
(Pearson2006, 251). In 1989, an NGO called The International Institute of Higher
Studies in Criminal Sciences, in cooperation with a group of experts prepared a draft
and presented it to the UN Crime Prevention Branch. It is argued that this document
pushed the Eight Committeeofthe UN to think that perhaps there is really a need for an
ICC (Cakmak 2017, 105). In 1990 the International Law Commission (ILC) put
forward good effort for a multilateral conference but the UN decided instead for an ad

hoc committee to look into the matter. In 1994, the ILC presented a draft statute for an
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ICC but the UNSC chose to form an ad hoc committee to review it instead of calling
a conference of states. This presenting of drafts and reviewing would continue until a
date is set for the Rome Conference for April the 3", 1998 to finalize the draft. In
1995, a group of NGOs who supported the foundation of an ICC came together and
founded the CICC in an effort to gather all the NGO support and resources in one place
and said “divided we fall, togetherwe stand”. By 1998, there were over 800 members
of the CICC (Pearson 2006, 255). This group carried out a pro-court campaign
throughout the process going to the Rome Statute and provided states, especially those
who were not certain about whether to support the court and those from the non-
aligned movement, and those from the Third World. These states supposedly received
legal experise, technical information, monitoring of the UN conferences, and
communication services from the CICC. The constructivist explanation of the
foundation of the ICC and the process going to it is said to entail certain important
documents. One of these is the Amnesty International’s (AI) position paper of 1994
concerning the necessity ofan ICC. It is argued to be important especially on the matter
ofwhat would the ICC’s jurisdiction entail. Another document is the position paperby
thelnternational Commission of Jurists (ICJ) in August 1995 and posited the NGO
demandsconcerning the prospective ICC. NGOs mainly had demands on the extent of
the ICC’s jurisdiction, the power of the prosecutor and his/her accountability, and the
language anddefinition of the crimes under the Court’s jurisdiction. The Lawyers
Committee for Human Rights (LCHR) produced the other paper that was significant
in pursuance of NGO aims Cakmak argues (2017). Another report bythe Committee on
International Law and the Committee on International Human Rights of the
Association of the Bar of the City of New York was all the more explanatory about the
proposed ICC statute which wasto the benefit ofnot-so-much-informed states and other
actors it is suggested. The report was released in 1996, and also gave suggestions of
what type of a plan should the ICC follow on specific matter such as financing of the
Court. Following that, again in 1996 theAmnesty International prepared a report for
the UN and the challenges awaiting the PrepCom. It is argued that this report gave
substantial advice to all parties involved inthedraft statute process. A last report by the
American Bar Association (ABA) provided extensive formulation and advice for the
final form of the proposed statute, especially about the scope of the crimes the Court
would have jursidiction over (Cakmak 2017, 141- 166).
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At the final step, the NGO coalition made it clear that they want a strong and
independent court and not a weak institution under the shadow of nation-states. In the
Rome Conference personal jurisdiction, court’s jurisdiction, and trigger mechanism,
werethe three issues the conference revolved around. Some of the NGOs wanted it to
be retroactive along with a number of states, but the majority was in favorof the
opposite. Onjurisdiction, almost everyone was in agreement that the court should try
individuals only.This is mainly the constructivist perspective of how the ICC was
founded from the constructivist perspective. The contructivist thesis gives a norm
establishing role to 10s, and the ICC is one of them. For them, 10s (hence the 1CC)
are more than mere tools of state interets, and the NGO work helped the foundation of
the Court.

22 Liberalism

Liberalism is quite optimistic about 10s for its main point of vantage is to prevent any
possible wars and conflicts, and to do this, cooperation is perceived as a good start.
Thereis always an individualistic tone with the argument that it is most natural for
humans andstates to cooperate. Cooperation in accordance with common interests in

liberal market economy is the solution that will work the best (Ozkan and Cetin 2016).

In order for peace to be sustained, an international organization that will ensure inter-
statedialogue was deemed necessary. In this line of logic, the League of Nations was
given greatresponsibility to further and sustain peace and cooperation (S6nmezoglu et.
al. 2017,385). The arena of maneuver for 10s is rather limited by states according to
liberal view,and that are lacks social context, cultural norms and behavioral patterns.
The environmentin which 10s operate is treated like a financial market where there is
a relation of principle-agent between 10s and states. Liberals, like Wilsonians
approach 10s as peaceful, progressive, and freedom promoting agents of international

political machinery

IOs are depicted as mediating structures who do not have a purposeful sense of
existencebetween states. Rather than social structures, hierarchies, and behaviors,
competition, dominance, and efficiency are usual concerns in liberal tradition when
looking at 10s. Liberal academics do not perceive the information that international

institutions possess as power that can shape politics and they see it as apolitical. Hence,
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they do not attributelOs autonomy to states, both their success andpossible dysfunction
is because they have minimum autonomy. For liberals, 10s cannot markedly influence
international politics and cannot bring about international peace, they matter rather
little (Barnett and Finnemore 2004, 16-45).

Liberal perspectives approach the ICC from a human rights perspective. For them,
everyindividual has a right to fundamental human rights including justice and fair trial.
With fundamental human rights sustained, there can be a good environment for
cooperation and states founded the ICC for it to serve this purpose. The ICC is an

intermediary for states on the way to achieve common good (Fichtelberg 2006).

2.2.1 Neoliberalism/Neoliberal Institutionalism

Neoliberalism is a later interpretation of liberalism whose main concern is absolute
gainsin a cooperation. It differs from liberalism in its belief for what causes states to
cooperate.Neoliberal (institutionalist) thinking has focused its critical fire on realism
(Baldwin et. al. 1993, 271). Situations where cooperation is unlikely is not very much
the concern, butrather, it is thought that states display “goal directed behavior that
entails mutualpolicy adjustments so that all sides end up better off than they would
otherwise be” (Milner 1992,468). Huikuri (2019) is a good example of this type of
thinking. She argues that powerfulstates like Germany went up to other smaller states
with the argument that if they support the Court, they all would end up better off. In
addition to that, those smaller states - especially underdeveloped ones- would have
their place in a supposedly independent international justice institution(Huikuri 2019,
72-79).

International politics is mainly divided into two namely, security and political
economy studies and 10s are of use/mostly set up for political economy issues. While
on security matters cooperation seems “impoverished”, on political economy
“cooperation can be sustained among several self-interested states” (Lipson 1984, 18).
They do not agree withrealists (and to some extent with classical liberals) onthe notion

that 10s can significantlyaffect international political stability and prosperity.

Neoliberal institutionalists assume that 10s can boost cooperation and prevent
conflicts, but discussion as to why and how as well as merits and downsides of
cooperation are notnecessarily detailed.
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IOs are believed to prevent any possible spoilers of international cooperation, they
provide states with rules to follow but they are not substitutes to them in any manner.
They also accept the realist assumption that states operate in anarchy and are after their
own interest. Neoliberals have an image of 10s as providers of continued international
cooperation as well as solutions to collective action problems like prisoner’s dilemma,
tragedy of commons, mixed interest game, and burden sharing. Institutions can
effectivelychange state decisions, influence state preferences, and may even prevent
conflicts by distracting states away from self-interested moves. The ICC is explained
by this group asa platform for states to pursue common wills concerning international
criminal justice and insecurity, and as a checks and balances mechanism to control one
another’s actions in international justice (Turan 2015). Specifically, prisoner’s
dilemma is the most-cited example for it encourages cooperation to get out of difficult
situations. For neoliberal institutionalism, “the focus is primarily on the role of
institutions insolving the defection (cheating) problem” (Milner 1992, 475). With such
games, the messages “you will be caught in one way or another, if you cheat you will
cripple future possibilities of cooperation, and you will definitely be punished”, are
sent to states who tend to cheat. Nevertheless, preventing or defeating cheater is of no
concern, the concern is to explain that despite anarchy, rules and procedures of
institutions can prevent cheating and other types of possible problems in cooperation.
IOs can change state thinking on how to best increase their absolute and/or relative
interests. It is believed that international institutionsincrease international economic
gains and economic prosperity can bring about peace. Therefore, they build, albeit

weak, linkage between international cooperation and world peace.

2.3 Global Governance and Cooperation

Global governance is the sum of all activities between states, NSAs, and 10s that target
problems of global reach, one of the earliest examples of which can be seen as the
League of Nations (1920) which brought many sovereignties under its umbrella.
Cooperation among states and multilateralism is among the most emphasized topics
when it comes to global governance literature. It looks into why and how states
cooperate and for what ends they do it. The overall perception of global governance in
the literature is that it is the changing way of states acting together and make decisions
on collective matters, which is by and large any decision involving people from

different countries (Willets 2010). In a way, it isa challenge to the international
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political order that lasts since the Peace of Westphalia (Sinclair 2013). The reason for
this is global problems that require collective cooperation. For cooperation to take
place there has to be a problem at first. Global politics then, it is commonly viewed, is
collective decision-making. It is believed that international politics is more than
inter-state relations because now there are NSAs. Global civil society is the vast
web of actions taken by actors from all walks of life such as NSAs, activists,
academics, non-profit organizations, individuals etc. This increasinglyheterogeneous
group addresses global problems collectively and they are beyond bordersand above
any regulations or governments (Lindsay et al. 2009). Global civil society challenges
state sovereignty in that sense and NGOs are a significant part of global norm
embedding process between states, 10s, NGOs themselves, and grassroots
organizations (Roach et al. 2009, 1-29) in that regard. It promises this challenge to
state and consequently a more democratized and globally governed world politics
whose validity is yet to be examined (Baker and Chandler 2007). Although global
governance perspective still acknowledges state, global cooperation is seen as a way
for states’ needto boost legitimacy vis-a-Vis their citizens as well as the wider global
audience. The cooperation between civil society and state institutions can be
hybrid/multilateral and it shows up not only in setting agendas but also in deciding,
implementing, monitoring, andevaluating these policies. These civil society actors
may be external, such as lobbyists, but may also be consultants, partners, experts,
protesters, even rebels (Marchetti 2017, 4).Increase of issues of global concern is one
reason why global civil society has emerged at the first place. As the world recognized
issues of common concern which involved countless boundaries and intersections of
areas, global civil society emerged without a name at first. States and non-state actors
started to act on behalf of the global communityout of growing necessity; without
spelling out a title, and sometimes without even recognizing what they do. Then, this
phenomenon got recognized in the academia as a new term too, 10s like the UN
contributed to this popularization and global civil societytook its place in texts and it
has come to start being analyzed. This marked the transformation of global civil society
as a phenomenon adding up theoretical reality to its practical one. Bassiouni (1999)
explains how the ICC was transformed into reality as a concept in academic circles

and how figures from academia were key players in the proceeds leading to the Court.
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24 Gaps in the Literature

241  Are Rationalist Explanations Negligible in Analyzing the ICC?
Throughout my review of the literature, constructivist explanations were more in
quantity,compared to rationalist, state-centric ones to examine global civil society
activity in generaland the ICC case in particular. | understand that it is because global
civil society is consisted of new norms and their embedding to the socio-political
culture, norms, identities, and social networks, terms and issues social theorists like,
but there could be more place for angles of neo- realism or functionalism. Most of the
time, literature on theglobal civil society and the case of the ICC is a smooth process
and foundation of the Court is a success of the NGOs and there is lesser than expected
mention of state interestin the majority of it. I think of this as something that can be
altered on the side of IR and the entire literature. There are always multiple
explanations of events, especially in socialsciences, and the Court should be studied
from realist approaches too. Throughout this thesis, 1 aim to look at global governance
and the ICC from a more realistic perspective and explain the foundation of the Court

from many different and rational angles.

In some parts of the literature, there is an unconditional support and uncritical attitude
towards the CICC and NGO contribution to the foundation of the ICC that results in
negligence of the actual pushing factor behind the Court’s foundation: states’ need and
will for such an organization and true timing for it in the global political scene.
Majority of the sources on the ICC point out its establishment as the beacon and
manifestation of global civil society and it gives the feeling that before the ICC global
civil society was nothing but steady, but with the ICC and the CICC global civil society
reared up and all of a sudden we have a full-fledged global civil society with no
obstacles whatsoever as long as it unites. | aimto challenge that perspective and bring
a fresh one to literature too. This thesis aims to showcase state will and state interest in
the Court’s foundation. This way, it will be seen that what really counts in the
foundation process was state efforts, notthat of NGO’s, and states do not enter into
international cooperation if it does not suit theirinterest no matter the amount of non-

state actor will.
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242  Foreign Policy Considerations Are Overlooked in the Literature
Secondly, in the literature, non-negligible number of scholars link the preference to
join the ICC to domestic policies, mostly leaving foreign policy and getting influenced
by external actors aside (Neumayer 2009), whereas foreign policy considerations are
of no less importance than domestic ones while engaging in international cooperation.
In fact, as will be demonstrated in the fourth section, economic and military help was
a determining factor in joining/not joining the ICC for less powerful states, while it
was anelement of threat for the most powerful ones vis-a-vis others. Also big powers
like Germany supported the Court since they had influencing policies/behaviour of
smaller states in mind. Along similar lines, the EU common policies and the road to
commonality towards the Court has changed the balance for ratification numbers.
Likewise, discontentsin the UN, especially the rift between the U.S.A. and other
members of the U.N.S.C., have greatly affected the Court fate hence foreign policy
played the bigger role for manystates for the ICC and its prospects. While the first gap
can be summarized as prioritization of rational vs. constructivist explanations, this
second one can be shortenedas prioritization of domestic vs. foreign policy choices
explanations. This does not meanl choose domestic or foreign policy explanations
over one another. But it means that realist explanations can (and sometimes does)

entail domestic policy aspects.

25 Conclusion

In this section, I presented a review of the literature on the ICC. | have briefly
explained some of the IR theories that shed light on international cooperation:
constructivism, classical liberalism, and neoliberalism. | then explored the concept
global governance since it is the platform the ICC is operating in, and the ICC through
global governance lenses, and then I discussed two main gaps | found in the literature,
which this thesis aimsto fill in. My overall conclusion of the literature is that the
overwhelming majority explains the foundation of the ICC through constructivist
analysis where realist arguments play very small to zero part and realisms teachings

are seen old-fashioned for new formations.
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CHAPTER 3

THEORETICAL FRAMEWORK

31 Theoretical Approach of the Work

This thesis looks at the foundation of 10s from a neorealist angle, which will be
explainedbelow. | believe that states, as equal sovereigns, are the primary actors in
international relations and non-state actors, including 10s, are below them. States’
actions determine the balances and shifts in the international political system before
any otheractors’. Statesact rationally and are always cautious in maximizing their -
relative or absolute-power vis-a-vis other states. What differs this chapter from the
previous literature review is that thispart is a detailed review of neorealism that
supports my argumentation throughout the thesis. The chapter also provides an
analytical framework by showing how neorealism explains 10s and control
mechanisms for states on 10s. The main neorealism part analyzeslOs on levels of
structure of the international system, relative gains and security, and the functions of
I0s. Different than the literature review, this part informs and prepares the reader for
the theoretical approach that will be used discussion towards the foundation ofthe ICC.
While | adopt a neorealist approach, I also get inspiration from theories such as realism
and functionalism to add up to my overall rationalist perspective. Therefore, afterthe

neorealism debate, | discuss realist and functionalist takes of 10s.

32 How Does Neorealism Explain Formation of 10s and How Do States
Control Them?

321 Structure of the International System

Structure of the system is what neorealist theory emphasizes in explaining international
politics; systemic characteristics, pressures, and shifts are what make it function. The

structure of the international system is defined by nation states as the unitaryactor.
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Neorealism depicts an anarchic structure of the international system. Anarchy does not
mean chaos; it rather means the “absence of a world government” (Waltz 1979, 88),
meaning that there is not an overarching authority for states to answer to. States are

sovereigns, there is no power above them.

In the contemporary, sovereignty primarily has been linked
with the idea that states areautonomous and independent
from each other... sovereignty has meant that political
authorities can enter into international agreements. They
are free to endorse any contract they find attractive
(Krasner 1999, 3).
This is where the anarchy is coming from: in international politics there is nobody to
provide security as opposed to the domestic system where there is a government to do
that. Since there is no government to provide security, states are alone in ensuring their
own security; hence, it is a self-help system (Waltz 1979). In this self-help system,
statesneed to look after themselves and try to survive the anarchy. States are in fear of
an attackfrom otherstates because “no one commands by virtue of authority and no one
is obliged to obey” (Ruggie 1983, 265) an authority. States enter into armament
competition to feelsecure — explained below- and this competition results in each of
them having different relative capabilities compared to one another. This relative
distribution of capabilities and power results in varying types of polarities in
international system at a given time period. Three types of polarities are suggested:
unipolarity, bipolarity, and multi-polarity. Unipolarity is when there is a single
superpower that dominates the international system, bipolarity is when there are two
of these powers, and multi-polarity is when there are threeor more these powers. This
domination and superiority is in terms of demographics, resource-wise, economic,

military, and technological.

Neorealists suggest that “the international system is shaping national interests and
states’ international behavior: states will imitate each other and become socialized to
their system”(Waltz 1979, 128). When certain states cooperate and receive gains from
it, others will follow suit. States perceive 10s as new additions to the system that some
others use, and if they use too this will keep them in the game and bring interest as |

explain with this thesis. This is how neorealism sheds light to how different states with
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varying internal dynamics imitate each other in international politics, and cooperation

through 10s is no exception.

Neorealists see the world as a utility-maximizing space (Waltz 1979), they may see
that 10s have an effect on norms, political-cultural behavior, and society and say that
these features and leverage of 10s are merely a continuation and reflection of
superpower interests. This is why, 10s cannot be dysfunctional because they are already
the most-state- serving NSAs in international politics. If they happen to show

dysfunctional behavior, it is due to badstate choices and obstacles in front of them.

Neorealism is one of the theories that draws a line between domestic and international
politics and mostly deals with the latter. While doing so, neorealists like to present
patternsof behavior for state actors for varying circumstances such as war and peace,
and conflict and cooperation. As rationalists, they also like to test their patterns
emprically, this strenghtens their arguments (Milner et al. 2011, 3-28). In this pattern-
drawing, neorealismmainly focuses on relative power distribution between states, as
opposed to liberals who mostly have absolute power as their focus. The international
system presents opportunities as well as obstacles and states need to choose what
strategy would suit them to acquirepower at a specific time period, so 10s are policy
choices (Glaser 2010).

The structure ofthe international systemalso shapes and restricts foreign policy options
ofstates (Waltz 1979). This could be likened to trends that are followed and accepted
by all.How states evaluate these foreign policy options security-wise and interest-wise
creates theprimary level for the formation of different 10s. If the structure has
evolved to a stagewhere international cooperation through institutions is necessary
and/or easier comparedto otherwise, then this is eventually what states are going to
do. “Countries can at timescooperate; indeed, alliances and balancing are important
forms of cooperation central to neorealism” (Milner et al. 2011, 19). This stage is
where cooperation brings interest and other states are benefiting from cooperation.
Then, cooperation becomes the imitated behavior as mentioned above. Over time, it
is most natural for the structure to undergo certain changes and 10s experience
changes of their own in accordance with the structure too. “Institutions change when

the underlying balance of power among states changes. This causal path shows the
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dependence of institutions on state power ultimately their epiphenomality” (Milner et

al. 2011, 9). Those 10s who are flexible to change (www.britannica.com) and adapt to

changes survive, and those who do not, either change name and/or form, or extinct from
the scene. “Differences in international in the international problem structure or
distribution of power within an issue area that predate the institution may expplain
differences in international design and hence differences in state behavior” (Milner et
al. 2011, 10). AnlO then before anything else, is an entity fit for its time in terms of
political structure. Meaning that, an 10 is and should be capable of adapting to and
providing the needs of the socio-political environment of international politics. The
League of Nations is a prime example of this. Most of its members claimed neutrality
in the WWII and in “1940 France,the Netherlands, Belgium, Denmark, Norway, and
Luxemburg fell to Hitler”. Switzerlandwas uncomfortable about being the hostofan 10
that looked like an Allied one and the League started to lose its offices one by one.
Here, the socio-political environment couldnot handle united action any longer. Four
years later, in San Francisco, seeds of a “fitting” IO would be sown (history.com).
NATO is an example of the flexible ones. NATO was expected to be of no significance
“after the USSR collapsed and the bipolar system no longer existed”, but it “took
different responsibilities” and adapted other missions and prevailed
(www.britannica.com). Here, the socio-political environment could handle

cooperation and the needed-flexibility was supplied.

Changes and shifts in the structure of international politics lead to foundation of new
I0s.NATO is one of these examples; the institution was created at a critical juncture
in the aftermath of the World War 11, to contain Soviet expansionism, deter European
military nationalism, and strengthen European integration and cooperation. NATO
provides its members a relatively cheaper international cooperation with low risk
because whatever they do, will be the decision of every member else. This way, the
power and prestige of a supposed member state X gets higher compared to non-
members. Furthermore, when thereis a crisis, NATO comes to help and intervene, a
situation the state that is experiencing thecrisis might not have figured out on its own.
Having an entire NATO (or another organization) behind makes member states look

more powerful and not so easy to defeat (Ellyatt 2018).
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322 Relative Gains and Security

An essential concept of the neorealist structure is relative gains. Since states are in a
constantly in fear of an attack from one another, they seek relative gains in comparison
to others. This way, they seek to increase their relative capabilities, expecting the
worst. The worst scenario is war, and states get prepared for it in order to feel secure.
This situation is called security dilemma and hence relative gains mentality of arms
reduces cooperation. In the self-help system, states must never forget that they are
surrounded by power- maximizing states, just like themselves, and they should always
be cautious and even if they are going to cooperate, states must play the “defensive
positionalists” at the very least to protect themselves (Grieco 1993, 138). The line of
logic here is that, if a state acts too aggressively then others will follow suit, then, the
power they already have will be spent in conflicts and arms races. Instead, if states
cooperate, the power and legitimacy they accumulate will last longer. Relative gains
come with cooperating for all parties enter into cooperation to increase their interests.
Especially superpowers do not enter into cooperation where there are not much enough
gains. Nevertheless, at times of peace and stability, there is less security competition.
Therefore, states can lower their threshold of gains while entering into cooperation at
these times, which increases the odds of cooperation. International anarchy does not
necessitate armed conflict under sufficient material and conditions, instead,
cooperation is a better option to obtain security. The reason for that is, if and when
armed conflict is mostly unlikely to occur, instead of investing in arms races, states
can use the otherwise-be-used-to-military money to economy and prosperity of the
country. Furthermore, states can adopt more benign policies if possibility of conflict
was quite low, and internationalpolitics would have a different face. “International
anarchy does not generate a general tendency toward competitive international
strategies; under a wide range of material and information conditions, cooperation is a

state’s best option...” (Glaser 2010, Preface).

With the power they gain from cooperation, states aimto influence other states and the
political sphere they operate in as much as possible. This is done in an effort to shape
thepolitical context in their good so that they can extent their interest in the long term.
The longera state influences the political structure, the more settled her power position

gets vis-a-vis others.
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Neorealism, as opposed to classical realism is specifically interested in peace, and
stabilitypossibilities and conditions. Classical realism prioritize power over every asset
else, while neorealism may trade it with security. This comparison that can be
simplified as realism vs. neorealism equals to power vs. security, when it comes to
international cooperation. One may lose their power in pursuit of security, but if the
environment is already secure, the powerstays still longer. Cooperation then, is tough
to achieve but still possible with 10s who do not possess full authority and autonomy
vis-a-vis states and restricted in power. 10s are not full- fledged actors in the
international arena, but they are at most helpers of states to further their interests. Even
though 10s may have their own agendas and motives, they cannot be considered as
actors who shape international politics. “Statesset the scene in which they, along with
non-state actors, stage their dramas or carry on their humdrum affairs. Though they
may choose to interfere little in the affairs of non- state actors for long periods of time,
states nevertheless set the terms of the intercourse” (Waltz 1979, 94). 10s are founded
on the self-interested calculations of the great powers,and they have no independent
effect on state behavior (Mearsheimer 1994-1995: 334).

323 Use of the 10s

Although states are the most important actors in the international system, neorealism does
not reject NSAs and acknowledge that 10s hold, albeit incomparably small, sort of
positionin it. 10s, as a member of this non-state actor group, act as extenders of state
interests withtheir proper functioning. They prepare the groundwork for states and
provide them with safe and neutral environment to operate in. This is the fundamental
part of the theoreticalview of this thesis, | do not reject NSAs altogether. 10s like the
ICC help sustain the orderin the anarchy; states can prevent unchecked behavior of
others and succeed common aims with like-minded states (Donnelly 1986, 602). 10s,
as agents of state power, boost national interests as long as and wherever they are
allowed to do so (Baldwin 1993), so they do not have any independent functions to
serve themselves and anyone other than states. Political power battles may be fought
within the 10s but, their hierarchy with the states are never questioned because at the
end of the day, reason d’étre of an 10 is to servea powerful state, or a number of those
(Krasner 1991). Some like Kiewit and McCubbins (1991) discuss the ways how states
make sure, as much as they can, that 10s are honest and loyal to tasks that serve state

interests. States create 10s to increase their strength andreflectors of balance of power
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in international politics, they are mere “arenas for acting outpower relationships”

(Evans and Wilson 1992, 330).

324 Classical Realism and 10s

Realists have a cautious view to world politics. The international system is brutal,
states look for survival and power opportunities and have little to none reason to trust
each other (Van Evera 1992, 19). International system is anarchic, and since there is
no central government, states are in fear of an attack from one another, and they look
for ways to protect and preserve their sovereignty. According to classical realism, we
all live in the state of nature, meaning that, interests of one override moral judgement,
hence, interest-seeking is the primary action of any actor. Politics is a separate arena
from economics and moral and it cannot be reduced to them. A political leader cannot
act morally as a free citizen because s/he needs to keep national interest and security
as the top priority (Morgenthau 1973). States in the international system, are no
different from individuals in that regard. They are driven by interest and national
interest is of utmost significance inthe pursuance of state survival (Machiavelli 2008).
International cooperation is limited and there is security competition which is above
all competitions and where states alwayscompete for absolute power, possibilitiesare,
world peace is unlikely. The final destination for security is nation state, outside the

confines of it, security is not possible (Morgenthaul973).

Anarchy and survival mentality increases the difficulty of cooperation between states.
A state does not think whether others are gaining as well, she only cares about her own
absolute gain. When it comes to relative gains how much others gain interests states
as well, because they want to gain more than others do. Therefore, a state needs to
have calculated either absolute or higher relative gains for herself in order to enter into

cooperation.

325 Functionalism and 10s

This group of thinkers look into the reasons why 10s used by states in cooperation and
diplomacy, the characteristics of such entities and what means do they use and try to
fill the gap inthe IR theory because there is not much room for 10s and their theoretical
worthin contemporary literature. 10s are fundamental actors in international politics

who spreadcommon goals and shared values. 10s have a wide range from small budget
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ones to thosewho lend billions to states every year like the World Bank. Abbott and
Snidal (1998) suggest that centralization and independence are two characteristics of
IOs to be given room for maneuver. Since 10s gather collective activities under a
substantial overarching roof and this administrative ease come handy in their endeavor
in shaping international politics, this is what is meant by centralization. It enhances
direct state interaction by linking different intermediaries at times of tradeoffs and
assuring compliance with agreements. They also manage other sorts of activities, act
as agents thanks to their centralized organization, theydo pool, joint production (prime
example can be NATO),and norm elaboration. Some level of independence of 10s
increases the efficiency and substantiality of international cooperation. This is usually
done through binding interventions, laundering, information providing, acting as
trustees, allocators, arbiters, community representative, enforcement manager, and
authorizer (Abbot and Snidal 1998). Laundering is when “an action could not be
acceptable in state-to-state form, so states do it through 10s. A good example is when
the US wanted to reverse the Iragi invasion of Kuwait, it turned to the UN to do it”. As
it happened with NATO intervention in Kosovo, states may want to intervene in
incidents to control it but can hesitate to do italone; at this point, 10s help with cover
and the intervention seems like a collective action.This is also a control mechanism for
powerful states; they can shape and keep at check thebehavior of 10s. This way,
powerful states retain some sort of control of international actions without receiving
attention after all; it is the 10 doing the job on the outside. Neutrality is the function
ofan 10 that allows it to act like an outsider, an objective third eye on important issues.
IOs provide neutral information and monitoring. In dealings between states, 10s can

act as trustee like the UN in peacekeeping operations.

Arbitration and binding intervention is when IOs act as a referee between states like
whenthe Permanent Court of Arbitration chose the head of US-Iran claims tribunal
(Abbott and Snidal1998, 3-22). Like realists, functionalists acknowledge that 10s
further the interests of states. The United States as a superpower, has the biggest share
in NATO expenses. Then, 10s in one way or another provide “utility as instruments
for regime and rule creation” (Karns and Mingst 1990, 29). Nevertheless, they are not

replacements of states, but they act as supporters of the international cooperation.
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33 Conclusion

This part presented a framework for my argumentation and how | see 10s in general
and the foundation of the ICC in particular. | examined neorealism in how it explains
the foundation of 10s and their relation with states. When analyzing any 10, there are
three conceptsto understand it in neorealist terms: structure ofthe international system,
relativegains and security, and functions of the 10s. According to neorealism, 10s are
one of the ways states can further their interests in international system. They can
change or stop existing over time and that depends on their adaptability to shifting and
changing conditions. 10s provide states with relative gains compared to those who do
not cooperateand a secure environment since instead of conflict theychose to cooperate.
Benefits of 10sinclude among others, increased legitimacy and power at home and
abroad, smart investment of money, control over other states” actions, and taking part
in as well as influencing global decision-making processes. | also got inspired by
realism and functionalism. Specifically, realism’s state-centric approach and
functionalism’s way ofseeing 10s as tools to increase state interests helped strengthen

my rationalist arguments.

All in all, what this part mainly tells the reader is that states are rational actors who
alwaysseek their (relative or absolute) best interest. If and when they enter into
cooperation through 10s, this only means doing so benefits them. 10s are great tools
for states for controlling other state and non-state actors, what norms and perspectives
are entering into global politics, what actions are taken in places where they have
interest and having a sayin and a chance to change the direction of global decision-

making.

29



CHAPTER 4

THE FOUNDATION OF THE ICC AND STATE INITIATIVE

The foundation of the ICC in 2002 is the manifestation of evolution of international
criminal justice (Kowalski 2011). This main part of the thesis introduces the ICC in
detail and discusses what changed in the post-Cold War era and a way to the
foundation of the Court opened. The advent of information technologies increased the
need for responsibility of the states and since states’ perception in the eyes ofthe public
affects state power, 10s like the ICC are quite a way to sustain responsibility and
power. One of the most visible examples of government’s perception in the eyes of
people affecting state power is ballots. Voters determine the flow of politics and
consequently power. Although this thesis adopts a realist/neorealist stance, and while
immediate material and. or military gains are perceived as power, in realism
“calculations about power lie at the heart of how states think about the world around
them” (Schmidt 2005, 523). While realism/neorealism has “power” as the foci, the
definition of it is very ambigious and there are “varying and even clashing” definitions
and measurements by individual realists from classical, structural, and modified
realisms (Schmidt 2005, 524-525). While some realists define power by measurability,
“others define it as the ability to exercise influence over others in the international
system” (Schmidt 2005, 527). So relative powers like joining the ICC that will lead to
material powers like taking part in decision-making processes, are recognized
processes by the realists. The reason for that is the increasing ability of global citizenry
to get to know what states do and donot and it is now easier for them to hold states

responsible for their action or inaction.

Following that, | examine the path to the foundation of the Court taking it from some
time back. Then | discuss the reasons why a rational actor would choose to cooperate

through
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an institution like the ICC. In this context, deterrence, responsibility, and the principle
of complementarity are examined. Lastly, to strengthen my main argument and
provide more details and proof, | shed light on the relationship between the ICC and
African states, Europe, the Like- Minded States (L.M.S.), the Non-Aligned Movement
(N.A.M.), and the United States of America, and how and why they signed the Rome
Treaty from neorealist and rationalist perspectives. States are rational actors, when it
does not suit their interest; they leave, like Brundi did for the ICC in 2017. If they had
not seen any interest in it, they can also not enter into cooperation at all.

41 Changing Times

Previously, convicting another sovereign state’s citizen was unthinkable -unless the
crime has been committed under the jurisdiction of that particular state- and seen as a
breach of one’s sovereignty. But the failure of Tokyo and Nuremberg Trials on
“expressly outlawing war crimes, crimes against humanity, and crimes against peace”
(Glossop 1999, 3) created a further urge for change international law which resulted
in the “adoption of the Genocide Convention in 1948 and the Geneva Conventions
dealing with the conduct of war in 1949” (Glossop 1999, 4). Nevertheless, this had not
prevented the atrocities -not only because but mostly- because nationals of other states

were still not being convicted by state parties.

What changed this is not non-state actors’ presence; they have existed and were
pressing; officially since February 1995, the establishment of the Coalition for the ICC
(CICC). The key to change was the need to better one’s global appearance through
responsibility because with globalization came the easiness of monitoring state activity
and with that came the ability of global shaming of states. And a perfect way to boost
international responsibility is to join an international institution that is founded to bring
justice. In the 1980°s when 24-hours news entered our lives, peoples’ hunger to know
and tell others grew immensely (Robinson 2013). Following that, with the advent of
the 21st century, social media and internet usage also intensified information gathering
process even for the ordinary individual. Fast spread of information enabled citizens
of one country to know what is going on in another. Differences in governance,
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treatment to citizens, and citizen rights led to comparison of one’s stateto other states
which led to government being held responsible more and more. An evidence for this
is the Arab Spring and how citizens of other countries of the Middle East started to
assess their governments and governments had to take action; eitherto suppress them
or meet them in the middle. States then, felt the pressure to look responsible and have
a better image in front of other state and non-state actors as well as the global audience.
Before the Word War 11, global atrocities were of course well-known but after the War
and the Cold War, global culture has emerged and states felt the need to upgrade their
image. This of course, stays within the confines of secure action, meaning that, states
do not take these actions if the particular action would be costlier than its benefits.
Good examples can be stopping of chemical weapons production and getting rid of
stock of them by the U.S.A. and the U.S.S.R. with the Chemical Weapons Accord
(1990), prohibition of production, stockpiling, and any other use of chemical weapons
by the Chemical Weapons Convention (1992), providing of safety regulations for civil
nuclear energy ares (Convention on Nuclear Safety 1994), prohibition of any nuclear
explosions for whatever purposes (Comprehensive Nuclear Test Ban Treaty 1996), all
things that either still does not exist or did not exist at the time in most developing
countries and the knowledge of them was easily accessible even through movies. The
Chemical Weapons Accord of 1990 wasproposed by then US president Bush. It was
in the interest of both sides because at the end of the Cold War when both sides were
tired, they mutually eliminated a chemical weaponry accumulation risk, and
consequently they did not need to keep racing on the matter. The benefit of the 1992
Chemical Weapons Convention was the ability for any state party to request a surprise
inspection for another state party. The 1994 Convention on Nuclear Safety provides
state parties with the ensurance that everyone needs to incorporate the convention into
national legislation so that even domestic politics of states can be controlled on the
issue. In 1996 all nuclear tests were banned which presented the same opportunity with
1990 Accord; because it was banned, no state felt the pressure to do better than others.
Notwithstanding the NGO help in such instances, it is states who come together and
take the particular action, if they had not wanted to do it, NGO campaigning would
not have changed the outcome. It is the state will at the end. This thesis does not neglect
NGO help in the foundationof the ICC either. This was also a checks and balances

system for states; citizens become more and more conscious of what they could expect
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from a government. This raised the stakes for international responsibility and some
states started to go after cooperation opportunities that would increase their well-
reception in international as well as domestic scene, provide them with opportunities
to increase their interests, and meet the expectations from within the state and outside
of it. 10s are perfectly functional tools for state responsibility. They make states look
responsible to their citizens and to international audiance. Responsibility these days,
comes also through cooperation: in most instances citizens perceive a state responsible
when it is welcomed in the international scene and enters and exists agreements and

organizations for the good of the country.

States and officials can often get away with their crimes and they do not enter into
cooperation that can put their interests in danger. There are countless un-convicted
crimes before and after the ICC was founded. Therefore, state interest always comes
first, and states enter into cooperation when it benefits them, either directly or
indirectly, and they never put themselves into sloppy positions deliberately. “...the
most basic motive driving states is survival...States think strategically about how to
survive in the international system, they arcinstrumentally rational” (Mearsheimer
1994, 10). They may only misstep when “potential adversaries misrepresent their own
strenght or weakness and to conceal their true aims” (Mearsheimer 1994, 10). So, no
state entered the ICC unless it benefited her, and each state joined the Court because
they thought the Court would extend their interests at home and abroad. Responsibility
and seeking one’s citizens’ interests create a credible outlook forstates; masses tend to
lean toward power. Certain states who are global and/or regional military powers such
as Turkey, China, Russia, and Israel are not parties to the ICC because joining did not
benefit them more than not doing so. China did not sign the Statute because inclusion
of internal conflicts and crimes against humanity at times of peace were points china
could not afford, mostly due to Uighur issue (Jianping and Zhixiang 2005). Russia saw
it threatening for herself that the ICC decided that Russian activity in Crimea is “an
ongoing occupation”, hence withdrew the signature (https://www.bbc.com/). Turkey

was afraid of the possibility that with increasing global

support for Kurdish cause in Southeast Turkey, the international perception towards
the issue would change positively for the PKK (Kurdish Workers’ Party) and Turkish

soldiers would face jurisdiction of the ICC (https://www.al-monitor.com/).

33


http://www.bbc.com/)
http://www.bbc.com/)
https://www.al-monitor.com/

42 The Post-Cold War Period and Political VVoid in International Political
System

After the end of the World War 11, a bipolar world system emerged in the international
political arena. This system foresees states mainly grouping into two, around two rival
superpowers politically. The international, and sometimes domestic, political
behaviors and choices of these states are monitored to see if they are in accordance
with the interests of the polar and the superpower they are liable to. At the beginning
of the system, the rules and the number of states around the powers are high and as the
demise approaches, they become lower (The Editors of Encyclopaedia Cold War).

In this bipolar world, the two superpowers were the Union of Soviet Socialist
Republics and the United States of America; the former supported socialist ideals, led
the Eastern Block, and the latter a capitalist world view, led the Western Block. With
the fall of Germany after the end of the World War 2, Soviets compensated the socio-
political void emerged in Middle and Eastern Europe and some part of Balkans. The
period between Truman Doctrine (1947) (and 1989 the demise of Eastern Europe) and
the demise of the United of Soviet Socialist Republics (U.S.S.R.) (1991) is called the
Cold War.

The 1985-1991 period is crucial for the purposes of this thesis. This is the finale
sceneof the Cold War, and Michael Gorbachev’s glasnost (openness) and perestroika
(rebuilding) brought the U.S.S.R. and the U.S.A. closer and broke the ice politically,
economically, and socio-culturally. Following that, in his speech at the UN general
meeting in 1988, Gorbachev decreased the Soviet effect on Eastern European countries
by stating that ideological foreign policy should cease and states should be
independent in their decision- making (Gorbachev 1988). Poland, East Germany,
Hungary, Bulgaria, Romania, and Czechoslovakia shifted to democracy in 1989, the
U.S.S.R. retreated from Afghanistan, the Berlin Wall was demolished on November
9th 1989, and two East and West Germany reunited on 3rd of October 1990. As the
finale, on 25 December 1991 the U.S.S.R. was dissolved into 15 independent states.

The end of nuclear armament race (and consequently the decline of nuclear war threat)
and many African colonies gaining their independence during the Cold War gave birth

to a new international system in which states are more independent, there are relatively
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less threatsfrom superpowers, and the number of fully-sovereign states is more than
double compared to pre-World War 11 era. This reality made huge number of states
enter into international, regional, and local political organizations which consequently

affected the rules of conduct.

Now much smaller scaled states had bigger shares in decision making and everything
else. Not to call the bipolar system a good order, but now there is less and less of an
authorit y to answer to. This void in international system heightened the need for a
power to regulate stateand non-state actor behavior.

The post-Cold War period has seen discussions for the foundation of certain
institutions for the new order such as the World Trade Organization, among them is
the ICC. Latin American states, who previously could not have a significant say in the
international politics, now could propose the founding of an independent international
criminal tribunal for the atrocities taking place. The ICC is distinguished from other
international tribunals because it specifies in trying war criminals, criminals of
aggression, and those who commit crimes against humanity. But most importantly,
while only states can approach the International Court of Justice (1CJ), individuals can
approach the ICC. This is one of the reasons why the ICC was founded so late and it
is also one of the reasons why states wished its foundation. The ICC was founded as
late as 2002, but it was still founded anyways, because the Court can try all individuals,
given the prerequisites are satisfied. This means, while the 1CJ cannot try political
leaders who commit war crimes, crimes against humanity, and crimes of aggression,
the ICC can. This way, governments could benefit from a court that can keep other
governments at bay and call out previous political leaders, which is one of the
incentives ofthe Court’s foundation, which will be explained in detail below. This is

why, officials who feared being convicted delayed foundation of such an institution.

43 The Road to the ICC

In 1948, the Convention on the Prevention of the Crime of Genocide was adopted and
following the mass Killings in the aftermath of the World War 11, the United Nations
General Assembly decided that an international criminal court was necessary to

prevent crimes of genocide (The U.N. Convention on the Prevention and Punishment
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of the Crime of Genocide). An unsuccessful attempt was made in 1953 by amending

a statute for an international criminal court that was drafted in 1951.

Further, in 1972 there were efforts to convict those who are accused of the Apartheid,
but that was never made into reality either. But in 1973, the UN adopted the
International Convention on the Suppression and Punishment of the Crime of
Apartheid (1) and the article 5 in it opened the way for an international criminal
provision. The Genocide Convention in Article 6 “provides for jurisdiction of an
international criminal court, in the event that one is established, but does not expressly
call for it” (2) (Bassiouni 2015 1167). In 1975, the United Nations Congress on the
Prevention of Crime and Treatment of Offenders was assembled for the fifth time and
adopteda resolution on the prevention of torture and one on prevention and suppression
of terrorism. In 1989, 17 countries led by A.N. Robinson, then president of Trinidad,
asked for the establishment of an international criminal court at the UN General
Assembly in 1989. So, the initiation for the ICC came from states, not non-state actors.
He resurfaced the idea of founding an ICC in his address to the United Nations General
Assembly. Robinson’s efforts as a headof state to establish an international criminal
tribunal led him to be remembered as “the grandfather” of the ICC. (The ICC
Statement by the International Criminal Court on the Passing of Arthur Robinson) At
the time, the U.S.A., France, the U.K., and some other European powers were opposed
to the idea of an international criminal tribunal which resulted in prevention of a big
step forward and the International Law Commission to further its “study” of the matter
and prepare a second report (3). The lack of expertise on the issue, possibility of
international humiliation, and the uncertainty about what to expect from a prospective
ICC from an international politics point of view resulted in this opposition and
skepticism towards the idea of an ICC. At the end of 1980’s and the beginning of
1990’s, the UN General Assembly asked the International Law Commission to prepare
reports on international drug trafficking and two reports were drafted and discussed in
the General Assembly at the end of 1992. These studies raised more questiones than
answered. With that “stagnant” situation at hand but hopeful due to the albeit small
number of political leaders pushing for an ICC, a committee met in Siracusa in 24-28
June 1990 with support of many including the USSR President Gorbachev, president
of Trinidad and Tobago Robinson, and Italian Minister of Justice Giuliano Vassalli to

revise the 1980 draft proposal (Bassiouni 2015, 1167).In 1991 the International Law
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Commission issued the tenth report on the Draft Code of Crimes against the Peace and
Security of Mankind (4) to the UN Committee. In 1992, the meeting of International
Law Commission gave the signals of the acknowledgement by more states aboutthe
need to have an ICC and adopted a Code of Crimes that prepared the ground for the
establishment of an international criminal tribunal. In the same year, the European
Parliamentary Assembly with all its members, drafted a proposal to cooperate with the
United Nations in creation of an ICC that would look into war crimes (5). The ad hoc
courts set up for Yugoslavia and Rwanda in 1994 contributed to development of
international criminal law and added to the realization as to its relevance and the need
to it. In 1994 there was, at last, a draft proposal for an ICC before the UNGA presented
by the ILC. Later in the year 1996 a preparatory committee composed of the U.N.G.A.
members came to existence and held six sessions between 1996-1998 to discuss the
feasibility and conditions of a possible future ICC. In 1998, a conference, called the
Rome Conference, of 8 sessions was convened to conclude and adapt a statute for the
ICC. The Rome Conference saw two large groups in the work: The Like-Minded
States (LMS) and The Non-Aligned Movement (NAM). 1998 brought the drafting of
the Rome Statute and for four years international society wondered thefate of the
Statute. For four years, the Statute waited to pass the threshold of 60 states, when in
2002, 10 more states —Bulgaria, Romania, Slovakia, Niger, Cambodia, Jordan,
Mongolia, Bosnia and Herzegovina, Democratic Republic of Congo, Ireland- ratified
it and the ICC was set to be realized. These states deposited their ratification on 11
April 2002, at the 9th PrepCom for the ICC, and a date -1 July 2002- for the Court to
enter into force was set. This waiting period is the clearest and best proof that the ICC
could not have been founded before. Entering into the Court benefited states no matter
the amount of non-state actor efforts. One of the tricky features of the international
system for realists is the misinformation that can be provided by other states to
mislead, and such institutions prevent that to big extents “by providing more
information of others. It also decreases the costs of delivering international criminal
justice and boosts the credibility of these state actions because there will be
reputational costs otherwise”. (Huikuri 2019, 35). The Court could not have been
founded earlier because of the political contexts that led states to act for it (Zorlu 2016;
Huikuri 2019). Meaning that, the above discussed matters show, socio- political

context and timing were pushing factors for states to take action for the foundation of
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an international criminal court. So, without drug problems of certain states and them
being willing for an ICC to solve such issues, without 17 states pushing for a Court,
without the U.S. and France opposing and thingsgetting stagnant thus a committee
meeting in Siracusa, and without other developments, the ICC would not have founded
on the day it was founded. It does not mean NGOs hijacked the process; it means state
initiative worked best for this time.

4.4. Why States as Rational Actors Chose to Join the ICC?

The International Court of Justice is not a system completely strange to national
jurisdictions; it is an extension of national legal systems. The principle of
complementarity only is in effect when the state in question is unwilling or unable to
try persons responsible forcrimes. It is a principle that does not cripple sovereignty but
actually strenghtens it because it gives the chance to states who have weak legislations
to better it so that they have more powerful judicial systems.

The Court is actually there to help states at times when state jurisdiction is short of
solutions, which is functional for states as a last resort to go. This should not be seen
as a breach of state sovereignty, rather, it should be perceived as an opportunity for
states to pushthemselves for solving their domestic legal problems through national
judiciary. This in turn,will strengthen the image of national governments at home in
the eyes of citizens. Some states wher Muslims constitute the majority of the
population, signed up for the ICC for this specific reason because they wanted toseen
to be compliant with international judicial norms to their citizens while in reality they

ruled the territories with Shari’a law (Gray 2018).

Institutions like the ICC provides states with the opportunity to intervene into places
where they otherwise would not be able to, through initiatives like peace processes.
With this, they can also influence other state parties’ decisions and actions towards the
interlocutor of these processes and add to a common international policy. This is done
through the ICC by trying the responsible for crimes against humanity, crimes of
genocide, and crimes of aggression and managing the peace process afterwards. The
ICC gives states the chance to influence what is going on in another state through
peace processes and what would be done to a hostile head of government who may be

an obstacle for her own foreign policy. This takes place through mechanisms of
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reconciliation, deterrence, and contribution to the nationallaw. States join, because all
of them want to influence global politics regardless of the possibility of it.

On a different note, prosecution of responsible political leaders increases the odds of
international legitimacy for countries undergoing the peace process as well as other
countries for being an example. From a neorealist point of view, it is great for seeking
one’s interest inan ongoing situation in a foreign state because according to neorealism
a state would not wantto miss a relative gain while other states are gaining through
joining the ICC, and from a rationalist point of view, it gives the opportunity to
participate in an international decision-making position. Rather than going on war or
engaging in conflict, states ensure their common will regarding an international
problem through a legitimate institution via deterrence, treaties, conviction, promotion
of human rights, and ensuring the rule of law. Deterring punishment also contributes
to conflict prevention. It is argued that international institutions such as the ICC are
thought to help decrease the likelihood of wars and violent conflict (Miall,
Ramsbotham and Woodhouse 1999). This is one of the reasons that attract state parties
and the first proposal for an ICC which came from Trinidad and Tobago was because
they thought it would deter criminals from engaging in drug trafficking. An
international criminal justice system will be of interest of states, because it will deter
individuals from committing offenses through its sanctions so that possibility of
conflicts is thought to be reduced to minimum in theory (Hopkins Burke 2009; Wood
2012). International responsibility helps make a state’s image more powerful at home,
which is a long-term gain for governments. “The challenge is less about states
involving in international organizations than about how responsibility can be
exercised” (Civicus 2014) because it is a factor affecting the state image. Contributing
to peace contribute to boost one’s international responsibility and more and more this
is becoming a phenomenon: responsibility through taking part in international
cooperation for global justice and peace. Other than deterrence, states seek their
interests through contributing decision-making in peace processes by joining into
organizations like the ICC who provide reconciliation at times of conflict and dispute.
Reconciliation is moving past conflicts and having victims and perpetrators meet on
the same ground and move from a divided past to a shared future (Bloomfield, Barnes
and Huyse 2003). The reconciliation processes done by the ICC are called peace

processes and these type of processes are one of the legitimizations for any kind of
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international justice mechanism (Fletcher and Weinstein 2002). Recociliation
processes aredesigned to contribute to and help build peace (Bensouda 2013) which
gives states stability, the main element neorealism looks for. The ICC engage with
victim and affected communities and try to make them have “sense of ownership of
the justice process” (www.icc-Cpi.int), organize panels, discussions, and hold press
conferences in those places. It communicates with local academia, media, NGOs, and
politicians to ensure that the both victim and perpetrator parties are active participants
of the justice process (www.icc-cpi.int).

Both deterrence and reconciliation are perfectly legitimate opportunities for crippling
hostile political leaders’ maneuver power and interfere into states undergoing peace
processes. This can be thought of as the U.S.A. interfering in the Middle East not on
herself but under the disguise of United Nations peace operations; similar logic as
explained by functionalists as laundering (Abbott and Snidal 1998). From a rationalist
point of view, states benefit from peace more than they do from war and being a part
of peace processes managed through institutions like the ICC is of great use to them.
The ICC also comes as a pushing and monitoring factor for these changes to be made,
S0 it is more organized and better with the Court’s involvement than not. Above all,
this is the Court’s initiative to begin with, it initiates and supervises the process. While
contributing to international peace, the main motivation for states as rational actors is
that bydoing so, they would be having a say and impact on global socio-political norms

of state conduct.

45 The Principle of Complementarity

The Rome Statute of the ICC is based on the principle of complementarity which tells
that right to convict is there to respect, not overshadow the sovereignty of a member
state. This is another reason why the ICC complements, not overrules national
jurisdiction of member states. This means, the ICC is only a court of second resort and
unless a state is unable or unwilling to proceed, it shall always have the right to proceed
with jurisdiction on a case. The ICC’s states choose international cooperation: it does
not harm but even honor their sovereignty in principle and also there to help whenever
it is needed. Complementarity principle provides that the ICC cannot and does not
unjustly cripple the sovereignty of state parties (Nouwen 2013). Although it may still

have costs, it is much less costly than (international) ad hoc courts which has harsher
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conditions for responsible political leaders compared to a permanent(international)
court which has predefined rules and prosedures. In determining what cases may be
admissible to the Couirt,

... the case is being investigated or prosecuted by a state which
has jurisdiction over it, unless the state is unwilling or unable
genuinely to carry out the investigation or prosecution; the
case has been investigated by a state which has jurisdiction
over it and the state has decided not to prosecute the person
concerned, unless the decision resulted from the unwillingness
or the inability of the state genuinely to prosecute (Malu 2019,
18).

A state is unwilling, according to the ICC when,

... the national proceeding was being made for the purposes of
shielding the person concerned from criminal responsibility;
whether there has been an unjustified delay in the proceedings,
which is inconsistent with an intent to prosecute; and whether
the proceedings were not or are not being conducted
independently or impartially (Malu 2019, 18).

46 The ICC and the African Union

African states had given much support to the foundation of the ICC and constitute the
largest number of states from a geographic region in the Court with its 34 members
and 4 judges from African states. The first ever state to ratify the Statute is an African
state, Senegal on February 2nd, 1999, and Democratic Republic of Congo was the 60th
ratification that gave the Court with the number to begin to function. With a history
full of human rights abuses and atrocities from the Apartheid to Sierra Leone civil war,
to genocide in Rwanda, to bloodsheds in the Great Lakes Region (Fernandez, Lovell
and Vormbaum 2014, 13), African states were one of the first groups to benefit from
an international criminal tribunal. Before the United Nations Conference in Rome,
African states in various regions of the continent have started to demonstrate non-
negligible efforts, which included workshops, seminars, and conferences, for the
establishment of an international criminal tribunal. In 1997 and 1999, the Southern
African Development Community (SADC) hosted a conference in support of the
ICC’s foundation. In 1998, another conference in Dakar on the auspices of Senegal
was held and the participant states highlighted their “commitment to the establishment
of the ICC and underlined the importance that the accomplishment of this Court
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implies for Africa and the world community as a whole” (The African Union Dakar

Declaration for the Establishment of the ICC in 1998).

During the Rome Conference, the African states were quite active in debates and
caucuses and African delegations were represented by the highest ranked delegates;
Ministersof Foreign Affairs, Ministers of Justice, and Attorneys General. Of the 31
Vice- Presidents in the conference, 8 were of African states namely, Algeria, Nigeria,
Sudan, Burkina Faso, Malawi, Egypt, Kenya, and Gabon. On top of that, the chair of
the Drafting Committee was from Egypt (Fernandez, Lovell and Vormbaum 2014,
14).

Universal participation was quite important to and supported by the African Union
members. delegation of Malawi said “The principle of universality, crucial to the
proper functioning of the court, could be achieved only with the participation of all the
stakeholders at all levels of the process, including the important preparatory phase”
(A/C.6/51/SR.27).

Egypt also stated that “to ensure the universality of the court, as many countries as
possible, particularly developing countries, must participate in the drafting of the
statute” (A/C.6/50/SR.28). For Ghana, if the Prep Com missed developing countires,
it “would havean adverse effect on the universality of the negotiations”
(A/C.6/50/SR.31) (Gissel 2018, 735). Kenyan delegation stressed how indispensable

full participation was to them:

Equally important to the success of the Preparatory
Commission was the full participation of all its members in its
deliberations. It was in the interest of the long-term legitimacy
of the Court not only that Governments support the work of
the Preparatory Commission but also that different legal
systems be taken into account from the outset ... Forthat
reason, it was important to facilitate the participation of
developing countries. (A/C.6/53/SR.10)

At the time of foundation of the Court, certain number of African states made sure that
some provisions of the Rome Statute be incorporated into their domestic law
(Fernandez, Lovell and Vormbaum 2014, 2) which further proves that the ICC was
first and foremost founded thanks to sovereign nation-state carrying-out so much so

that parts and parcels of its founding charter is desired in national laws. This step was
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very much in line with state interestbecause compared to earlier times, now

governments could convict individuals much easier.

On the way to ease their domestic legal procedures African states worked hard first,
for building the conscious of the need for an ICC and then, for the establishment ofit.
The headof the South African Delegation Abdulla Mohammed Omar stated that:

The establishment of an ICC would not only strengthen the
arsenal of measures to combat gross human rights violations
but would ultimately contribute to the attainment
ofinternational peace. In view of the crimes committed under
the apartheid system, the ICCshould send a clear message that
the international community was resolved that the perpetrators
of such gross human rights violations would not go
unpunished (The United Nations United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of an
ICC: Rome, 15 June - 17 July 1998: official records, p. 65.)
47 The ICC and the European Powers
States enter into a cooperation when it serves their interests more than it does when
they do not. The same logic applies to the ICC as well. European powers found it quite
functional to support the ICC’s foundation so that they could continue colonial ideals
of the past through a legal international institution where every member looks as equal
sovereigns. Most of the cases the Court is looking into right now being African only
strengthens the sharp criticisms and Kenyan political leaders being convicted by the
ICC has been the peak point of these discussion. Furthermore, the ICC’s investigation
of Libyan to seewhether it is able to prosecute Muammer al-Gaddafi and al-Sanussi
was also seen as a way of Western powers to intervene into and check on third world
countries’ domestic affairs like baby-sitters, or rather mandates. This is not only
limited to the ICC; state interest has alwayscame first in international criminal justice
matters. Previous experiences on the matter shows the powerful states’ interest-driven
choosing (Tokyo, Nuremberg, Rwanda, Yugoslavia) and not choosing (Syria’s Bashir
al-Assad, China’s persecution of Uighur Turks, Russia’s oppression of Crimean
Tatars) of international criminal tribunal cases. At the time of all theseincidents, non-
state actors supported and worked relentlessly for justice for war crimes, crimes of
aggression, and crimes against humanity but it did not bear fruit. Why? Because it did

not serve the interest of states enough; the benefit that came from not cooperating
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surpassed that came from cooperating, what is more, cooperating could have even

make themworse off.

4.7.1. Germany
Germany deserves a separate section because it shows how a country can be notorious
for crimes against humanity not can, turn into a firm supporter of an international

criminal tribunal thanks to political power it would receive by doing so.

The failures of Leipzig and Nuremberg trials as well as the increasing terror caused by
various groups like May 68 protests, bombings, hijackings, and the RAF (Rote Armee
Fraktion) crisis led Germany to look for a solution in rule of law and incorporating it
in domestic as well as foreign policy. As cited in Huikuri (2019, 70), both Germany’s
joined theUN in the 1970’s nevertheless the foreign policy considerations did not
allow West Germany under Chancellor Helmut Kohl to vote in favour of the Draft
Code for an international criminal court due to considerations about how much power
would the Soviet Bloc gain from such an endeavor (documents.un.org A/C.6/36/SR.69
1981). With the Unification, the attitude towards the international criminal court on
the German side got milder. This went so far as to German Foreign Minister Genscher
expressed the need for an international criminal court at UNGA in 1988 and 1991, and
the main reason behind this was the calculations for the possibility to have an
international tribunal that would try SaddamHussein (Steinke 2012, 87). In autumn
1991, FM Genscher worked to “reinforce the instruments that ensure predominance of
justice and law in the world” and support the foundation of an international criminal
tribunal (Eikel 2018, 546). A foreing minister’s such rhetoric is crucial in
demonstrating how a state’s foreign minister carries out policies that benefits his state

and how much state will was in the process.

Furthermore, Germany made two constitutional changes only for the sake of the ICC
so that Germany would have adopted its national law to the Rome Statute. One of them
was the ratification law for the enactment of the Statute and the other one was a law to
allow extradition of Germans to foreign courts the ICC (Huikuri 2019, 78). Germany
was striving for having a respected place and increase its relative power vis-a-vis
others in the post-Cold War political order with its notorious past on international law.

Throughout, Germany’s number one reservation had always been the soldiers, fearing
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that if Germany becomes member of such an organization, what would be the fate of
well-known (and other) military personnel who one way or another were involved in
the atrocities of the past. What suppressed this fear was the liberal Head of Ministry
of Foreign Affairs’ International Law Department Kaul, who would later serve in the
ICC as a judge. He suggested that the complementarity principle of the ICC would
perfectly protect and preserve German sovereignty and domestic trials would always
have the priority (Steinke 2012, 109; Kress 2006, 36). From a neo-realist perspective,
Germany was well aware of power competition internationally, but it also realized that
international institutions were of great use for that. As then German Minister of Justice
Schmidt-Jortzig explained German position so well in the conference for the
establishment of the ICC: “In an interdependent world and a global society,
sovereignty will be served better by cooperation as by a futile attempt to stand alone”
(Schmidt-Jortzig 1998). “Germany wanted to cooperate with other states and build a
coalition, in order to gain legitimacy...” (Huikuri 2019, 73). For Germany, specifically
at the beginning of the Unification, pressing for an ICC was power-maximizing
because it was a step to find a place and a voice in the new world order and wider
European society. Germany acting as the initiator would have further strengthen this
wished-for power, especially since the U.S.A was staying out of the picture which
meant more power room for other contenders. To increase its share of power,
specifically over the ICC, Germany had always pressed for a court that is not under
the UNSC control and influence. Siding with the L.M.S. hence the developing powers

such as India, was one of the strategies Germany followed to sideline the UNSC.

48 The ICC and the United States of America

From the World War | until the 1990’s, the U.S.A. was not interested in the idea of an
international criminal court mainly because it never needed an international criminal
tribunal (Feinstein and Lindberg 2011). Even at the height of drug trafficking, terror
attacks, and hijacking G.H.W. Bush refused the possibility of having it on the agenda,

saying that “were the courts to become politicized, we might find it acting contrary to

U.S. interests ona whole range of issues [...]” (Pickering et al. 2003, 128). The number
one American concern about an ICC was the U.S. military bases all over the world;
they feared that the Court could jeopardize their freedom to maneuver. Things have

changed with Rwandan, Yugoslavian, and Cambodian experiences, and the Clinton
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administration had grown interest in accepting an ICC (Huikuri 2019) because it was
more logical to have a permanent international criminal tribunal than setting up one
every time. There is an entire process going to an ad hoc court economically,
politically, and effort-wise. So when it considered state interest, the USA preferred the
idea of an ICC. “One of the main motivations behind that was to decrease transaction
costs of delivering international justice through a permanent court rather than spending
much more on ad hoc courts” (Scheffer 1999a, 13). The USA, like as a rational actor,
leaned towards the less costly option. “By 2004 the United Nations ad hoc tribunals
consumed more than $250 million per annum, which is about 15% of the UN’s general
budget” (Schabas 2006, 6), while in the same year the ICC budget was “just over 53
million euros” (justicehub.org). In addition to this, as a rational actor the U.S.A.
wanted the UNSC to have the right to refer and defer cases to and from the ICC. This
way, politically motivated cases that do not suit the interests of America and the UNSC
could not have gone before the Court. This could also allow the US to bring cases to
the UNSC. This way, a hegemon both secures its own power over international
criminal justice and through cooperation with the UNSC secures its wider interest on
the matter. Furthermore, the U.S. opposed the idea of states being able to refer
individuals to the Court, they “should not be able to pick and choose who to investigate
and to dictate this to the Prosecutor, by filing a selective complaint” (Richardson 1997;
Borek 1995). By the time the Rome negotiations were continuing, things were not all
smooth; the then Republican Head of Senate Foreign Relations Committee Jesse
Helms said that the Rome Statute would be “dead on arrival” if exemption from
jurisdiction of the Court is not ensured for all U.S. citizens (Helms 2001, 9). Although
the American delegation made two other proposals against that of the Korean one
which proposed “the ICC to have jurisdiction when the custodial state, or the territorial
state was a state party” (Huikuri 2019), they stood no chance because when the
custodial and territorial state are excluded, thenthe court would practically be of no
use. They also refused to have the Statute with consensus and asked for a non-recorded
voting for their proposals. In the end, it was a long hustle for its interests for the U.S.A.
Nevertheless, the guarantee that the ICC would not be financed by the UNSC, the
threshold of60 ratifications for the Court to become operational, the UNSC to have the
right to veto the Court’s investigations for a year for once, the including of domestic

conflicts and gender related crimes into the treaty (Huikuri 2019, 109) shows the
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persistence of the American delegation in pursuance of U.S. power and upper-hand
Vis- a- vis other parties. There were red-lines for the U.S. and they did not compromise
as much as they could. Behind the 60 ratifications threshold idea was the aim to
postpone the Court’s activation as much as possible. These were important in seeing
the American influence on the negotiations regardless of the fact that the initial and
desired U.S. proposal was not accepted.

Scheffer —the head of U.S. delegation- should be applauded;
because, really, the United States bullied its way into getting
the U.S. stamp on almost every single provision inthe ICC
Statute. It is really a U.S. statute with just a couple of
exceptions, a couple ofthing that we did not get (Huikuri 2019,
109).
While the U.S. is protecting national interests, rationalist undertones projecting the
never- ending power struggle in international politics is always clearly visible. Due to
concerns that the ICC could undermine the power of the UNSC and sovereignty of the
U.S., senators along with Helms thought that “the United States must fight this treaty.
[...] the United States will never allow its national security decisions to be judged by
any international criminal court” (Huikuri 2019, 110). It was not only the Republicans;
Clinton administration too “was not ready to go forward with this treaty in its current
form” (huikuri 2019, 110). The core problem stayed as the immunity ofU.S. citizens,
and at the heart of this concernlied military bases of the U.S. all around the world. To
solve this, the independent prosecutor problem, and the ICC being independent of the
UNSC problem, the U.S. insisted for the establishment of and actively participated in
the Preparatory Commission (PrepCommission), which would basically do the
necessary corrections and revisions to the Rome Statute (Huikuri 2019). They
introduced two amendments to the PrepCom, Elements of Crimes (EOC) and Rules of
Procedure and Evidence (RPE), which were finally accepted in the summer of 2000.
It was to surprise many states and thanks to time-to-time threatening calls for support
from the U.S. delegation to other state parties. When Scheffer was signing the Statute
on December 31, 2000, what Clinton had only two things in mind about the Statue:
that it was able to protect U.S. interests, and that they still had a say on the way to the
Court during procedures to come in the PrepCom (Murphy 2001, 399). In 2002, Bush
signed ASPA (American Service Members’ Protection Act) bills introduced by highly

concerned Republican senators, which had powers to exempt all U.S. nationals from
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the ICC’s jurisdiction and restrict all U.S. means from cooperating with the ICC
initiatives including peacekeeping operations (Huikuri 2019, 117). Even the UNSC
got involved and issued Resolution 1422 to provide de facto immunity for US nationals
in peacekeeping operations around the globe (http://unscr.com/). All these measures
against the Court, most importantly the Bilateral Immunity Agreements (BIA),
affected the U.S. position in international politics. BIAs were designed to provide US
citizens with immunity from the ICC. Americans started to lose their allies to other
powerful alternatives such as Europe and China which ultimately affected the balance
of power between the US and these powerful alternatives. With Obama administration
and his “smart power” (Koh 2012) foreign policy, the U.S. aspired to gain its partners
back and increase its relative power in international arena. To do this, they looked into
possibilities of mutual gain with the ICC through cooperation on certain matters. In
that context, while the U.S. ambassador to the U.N. Susan Rice mentioned the ICC as
looking “tobecome an important and credible instrument [...]” (Rice 2009), the Legal
Advisor to the Department of State Harold Koh added that they have a “pragmatic
case-by-case approach tothe ICC” (Koh 2012).

The American attitude towards the ICC over time, gives important lessons about how
rationally a state acts. The Rome Statute was signed during the tenure of President Bill
Clinton and unsigned during the President George Washington Bush administration.
This means, states do anything to refrain from actions that are not in their interest,
consequently, they enter into cooperation if only doing so is in line with their interests.
In his speech on the signature, Clinton made it clear that their intention was to secure
nation state interest saying that: “...with signature, we will be in a position to influence
the evolution of the Court. Without it, we will not...I will not and do not recommend
that my successor submit the treaty to the Senate for advice and consent until our
fundamental concerns are satisfied” (Clinton 2001). Usually, there was no such thing
as unsigning an international treaty. Clinton coined it to international law literature
with this move and it is a novelty in negative terms. Meaning that, the U.S. protected
its interest to the extent that they created “unsigning”. Following the U.S., Israel also
swiftly unsigned the Statute “pointing that the inclusion of the crime of transferring
population as an example of politicization that Israel could not accept” (Israel Ministry

of Foreign Affairs www.mfa.gov.il).
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http://unscr.com/)

Despite opposing to the tone and language of the Rome Statute, Bill Clinton made it
clear that he would wait until certain changes to be made before he presents the Statute
before the Senate. If it does not suit national interest, a country with such historical
record of and ideational devotion to international justice championship can hesitate
before ratifying the newlCC. An independent prosecutor and inclusion of crimes of
aggression into the ICC’s mandate were main reasons of opposition for the U.S.
administration that was stuck between a democrat White House and a republican
congress. Nevertheless, they secured the principle of complementarity which reduced
the ICC to a last resort statute and did not hurt state sovereignty. Bill Clinton waited
until the last day of the year 2000, which was also the deadline, to sign the Treaty with
much reservation. He also did not refer the Treaty to the Senate until their
“fundamental concerns are satisfied”. He explains the mentality behind signing the
treaty in a very neorealist way and says the U.S. wanted to stay “in a position to

influence the evolution of the Court” (Feinstein and Lindberg 2011, 38-39).

49 The Non-Aligned Movement (NAM)

The Non-Aligned Movement is the largest group of states that supported the
foundation of the ICC. This group came together in an effort to not to get lost in the
middle of middle to big power competition. What | mean by that is, while others, LMS,
and states like the USA and Germany all sought a rather more specific agenda,in a
nutshell, this grup did not want to the Court to be overshadowed by anyone, and they
wanted their rights to be protected, and sovereignty respected. This group can said to
have come together to create an objective platform as much as possible. They were
mild towards the independence and power the ICC would hold, but still, they did not
want it to be very powerful so that it could rely on member states. This group largely
sought interests and benefit of developing countries and they did not want any
superpower to overshadow the Court’s independence. Since this group roughly had
members who had been under powerful state oppression, they relentlessly work for an
ICC who is binding, independent, and works in an environment where the rule of law
is above all and ensured. From a neorealist point of view, since the UNSC can refer
and defer cases before the Court, of course with the condition to act upon Chapter V1I
of the UN Charter, the ICC is quite advantageous for them for having some sort of

upper-hand over international judicial matters.How this is done is through peace
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processes (discussed prevously) and being in the Assembly of State Parties where they

have a right to ineven in matters of election of the judges (ICC Election of Six Judges).

USA under Bush during final negotiations, was against the final draft proposed by the
Committee of the Whole and gained more time for themselves to convince states along
with China, Israel, Cuba, Yemen, and Qatar to not to found an ICC. American
hesitation mainly stemmed from inevitable UNSC-ICC cooperation, and the fact that
the Court would now have jurisdiction over its citizens at home and abroad which
would further mean an independent Prosecutor representing also all other member
states, will have access to data belonging to theUS government, when and if necessary.
The George W. Bush government went as far as to force some other states mostly with
economic means, especially developing ones, to sign Bilateral Immunity Agreements
(BIA) (Bush 2002, 1618).

Former colonial states can dominate and continue to control their former colonies
through the ICC. They can choose the cases in accordance not with the scale of human
rights violation, but with political considerations and interests of powerful members
of the Court, after all the UNSC has the right to refer cases. They wanted to change
this situation and they worked hard for the pursuance of it as much as possible. There
have not been much results in that department since all the African convictions are
continuing but there are now cases from other countries such as Afghanistan, Georgia,

and Myanmar.

The EU went as far as to launch a global campaign in support of the ICC to protectits
members’ interests —so that those of the EU’s would have been supported- in the Court.
Theirmain interest was to use the Court as “a window of opportunity for the EU to
profile itself in the international” decision-making and global justice, (Huikuri 2019,

147) as well as having a leverage on much smaller states. In 2001, the EU adopted a

common policy for the ICC, having in mind:

to support the effective functioning of the Court and to
advance universal support for it bypromoting the widest
possible participation in the Rome Statute. [...] the European
Unionand its member states shall make every effort to further
this process by raising the issue of the widest possible
ratification, acceptance, approval or accession to the Statute
and the implementation of the Statute in negotiations or
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political dialogues with third States, groups of States, or
relevant regional organizations, whenever appropriate. [...] In
furtherance [...] the Union shall cooperate as necessary with
other interested states, international institutions, non-
governmental organizations and other representatives of civil
society (Huikuri 2019, 16).

The balance of power principle came in as the EU sought to balance out the US
hegemony that was starting to take form following the aftermath of the Cold War
through engaging in international cooperation through intergovernmental institutions.
European actors wished to “frustrate, undermine, and delay aggressive unilateral US
military moves” (Pape 2005, 10) and present themselves as agenda setters in the eyes
of developing countries who are more prone to look up to some state else (Kelley 2005,
154-155). So from a neorealist point of view, it is most natural for the EU to seek to
maximize their power vis-a-vis day by day growing American hegemony, and stability
in international politics. This can be thought as soft balancing, where a number of less
powerful states try to balance out a more powerful one via non-military means (Pape
2005). To increase their power vis-a-vis the US, what the EU members could do also
was to side with developing and some underdeveloped states, likethey did with the
LMS, so that they could point their direction in accordance with their interests and
prevented their unchecked and unwanted actions. They tried convincing them not to
obey the BIA’s of the U.S., to support certain caucuses and proposals at votings, and
toconsult them and to move together with them in many steps of the way to the ICC.

Overall, they did not want the power of majority the N.A.M. possesses to disperse.

410 The Like-Minded States (LMS)

The LMS comprised of middle powers and developing states, and they know that they
are better-off under international cooperation in gaining interest in international
politics. The group also included states such as Britain who joined because she
protected her citizens against the Court’s jurisdiction through interpretative
declarations which provided immunity to UK citizens as well as introducing new laws
that prove her judicial capacities and willingness, hence not needing the ICC’s
jurisdiction (Denk 2009, 3-4). EUMS members of the LMS such as the UK also had
responsibilities towards the EU so they somehow had to act together as logna s it
benefited them. Their, especially those of the EUMS’, main aims were to have a well-

functioning ICC and an independent prosecutor in the court. During the Rome
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Conference, although most of the group wanted to have the American support, the EU
states opposed the idea of compromising for it to have the ICC independent of the US
hegemony (Kaul 1998, 30). The LMS states strived for changing norms globally, so
that they could have parts and parcels of their political interest in the agenda of
international politics; which issomething they could not have done individually
(Cooper 2002, 7). Furthermore, the then UN Secretary General Kofi Annan had
interests in line with that of most LMS states which also eased the EU states to achieve
their ends much easier (Kirsch and Holmes 1999; Lee 1999, 10; Benedetti and
Washburn 1999, 32-33; Schabas 2007, 19). The EU has never put up with American
opposition and worked hard to convince as many states to sign the Statute. They were
not aiming at being in conflict with the U.S. and stubborn policies of it. Nevertheless,
especially the Bush administration’s policies with the BIAs that were to provide
American citizens with immunity from the Court, and others led the EU to draw their
red lines clearly. “The EU was convinced that establishment of an ICC would help to
create a more just international order, and urged as many [UN] member states as
possible to participate in that endeavor” (A/C.6/50/SR.25 1995; COM (95) 567 1995;
European Parliament 1995). For the Union the most important points to achieve were
the clear demarcation of definitions of crimes, an independent prosecutor, as many
ratifications as possible, and universal jurisdiction, along with an independent Court
(A/C.6/50/SR.25 1995; A/C.6/51/SR.26 1996; A/C.6/52/SR.11 1997). International

corporation through intergovernmental organizations in general and the ICC in
particular, is quite advantageous for middle and small EU states to increase their
relative power compared to non-cooperation and pursue, at least, their mutual interests
with big European powers. Likewise, on issues of common threat to the EU, like
region-wide terror attacks, the Union states will act together and thanks to powerful

ones, theCourt may act upon their interest.

the middle Powers —and especially the middle Powers in
Europe — who controlled the ICC process were less concerned
with punishing serious human rights abusers than they were
with increasing their relative influence by inhibiting and
controlling militarily powerful nations (Arsanjani 1999, 22-
23).

Had the EU not supported the Rome Conference participants financially, NGOs and

smaller states alike, they would be unable to participate and the ICC would never be
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materialized (Huikuri 2019, 140). Each state who has joined the ICC saw the EU had
started to fund many great numbers of NGOs as early as 1995 so that they could inform
smaller statesin support of the ICC through legal assistance, Daily reports, and
technical information (COM (95) 567 1995). This way, they joined the LMS group
and helped the EU states to further theiragenda. This is a further proof of how much
state encouragement there was for the Court and if it was not for state interests there
would not be any of it at the first place no matter the amount of NGO will. To further
their support to the Court, the EU adopted a common policy (Huikuri 2019, 142)
towards the 1CC in 2001 and 2002, and promoted the ideas of international secuirty,
justice, human rights, and rule of law in and outside of the Union. This Common
Position included what type of technical, material, financial, and cultural support
thelCC would get from the EU. When the U.S. released ASPA for immunity of
American servicemembers from the ICC, the EU took it with resentment and detested
it as quoted in Lee Roy (2009):

the Council is particularly concerned about the current
provision authorizing the President to use all means necessary
and appropriate to bring about the release of any person who
is being detained or imprisoned by, on behalf of, or at least at
the request of the ICC, including on the territory of EU
Member States. The Council urges the U.S. Administration to
give full weight to these European Union concerns in
considering whether to support ASPA (Thomas 2009, 380-
381).

we (the EU) will not allow the ICC to be handicapped from
birth by excluding the work of the United Nations from its
jurisdiction. There must be equality under the law, regardless
of nationality (Byrne 2002).

BIAs were also met with anger among the EU circles, especially the agreement with
Romania. Then, the EU adopted a common view towards them and urged all European
and non-European states to not to sign them. The EU also announced that signing them
would be inconsistent with the principles and responsibilites of the ICC. The BIA
situation ledthe EU to widen its efforts for the universalization of the ICC. When in
July 2002 the ICC hadreached the 60 ratifications threshold to become operational, all

the EU members had ratified the Statute and were actively working to urge others to
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do so; the aim was to reach 100 ratifications by April 2003. As seen here too, the
joining/not-joining decisions were being affected by state policies and actions; NGOs
did not have any significant affects on the matter. “While NGO participation was at
play in Rome, the middle powers, specifically the EU members, and the economic

assistance provided for small states played a more decisive role” (Huikuri 2019).

411  Conclusion

The ICC was founded at a time where socio-political culture was changing globally,
in the sense that now all state actions were more visible and easier to follow thanksto
24/7 news and later to growing internet access. This gave states the need to be more
responsible and theyused this to increase their responsibility at home and abroad, so
that they could have more relative power vis-a-vis other states. The end of the Cold
War brought about a (global) political void where there was no longer bipolarity and
former colonies were becoming independent one by one. The increase in the number
of fully-sovereing states without a uni/bi/multipolar system led to creation of
international institutions which led every other state to have a say in global politics.
Starting with the idea of Trinidad and Tobago, an international criminal court was set

to be established, albeit through a long and tough road.

The Rome Conference saw many delegations, groups, and NSAs all working for their
ends.States joined the ICC because it provided them with the opportunity to affect
other states through peace processes, the principle of complementarity which gave
states the chance to better their jurisdiction and not need and outside involvement, the
opportunity to boost responsibility and legitimacy hence power, and with deterrence.
A number of actors stand out as good examples for the purposes of this thesis. The
African Union shared great sympathy to the ICC because they could strenghten
national judiciary through principle of complementarity and they could go to the ICC
whenever they suffer a crime under the ICCs jurisdiction. Most of the Europe joined
the ICC beacuse they could have more influence in their former colonies and in states
they have interets. This can be done through peace processes and votings in election
of judges. Germany as a strong EU power wanted the Court to be out of the influence
of the U.S. and to secure herself a strong place in global politics through influencing

smaller states into the ICC.
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With the right discourse, Germany increased her legitimacy in the eyes of less
powerful states. The U.S.A. is a case in point for my main argument. They flirted back
and forth with the idea of the ICC, first signed and then unsigned it. They always
considered if it was in American interets to join the ICC and acted accordingly. Even
when their proposal for the Court was rejected, they fought for their red- lines if there
was to be a court afterall. The N.A.M. was consisted mostly of ex-colonies. So it was
in their best interest to be under the umbrella of an objective institution where they can
practically be protected from mis-conviction. The Court also gave them the power in
global matters most of them never had before. The LM.S. saw joining the ICC
profitable because now they could have the power and say and participate in actions
in globalpolitics that they could not have done individually. It was also a great soft-
balancing strategy for them.
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CHAPTER 5

CONCLUSION

Majority of the global civil society thesis says that non-state actors, consequently the
ICC, are changing the nature of sovereignty. Nevertheless, sovereignty is not changing
beacuse, it is protected with the principle of complementarity. This thesis has sought
an answer to “Is the foundation process of the ICC, the ICC, more of a result of rational
state behavior or result of the global civil society/NGO effort?”” The main reason for
the foundation process of the ICC is the interest of states. Without state initiative and
state encouragement, non-state actor effort would not have sufficed to found an

international criminal tribunal. States join the ICC to increase their interests.

Notwithstanding the numerous views on why states cooperate and act through 10s, |
have adopted a realist/neorealist view as opposed to a liberal and constructivist one.
To stress the importance of my preference of theories, | have prepared a section as a
theoretical framework and discussed the significance of theories for practice and

explained abovementioned theories and their takes on state cooperation through 10s.

The Principle of Complementarity

The ICC cannot take the right to jurisdiction from national courts away, so the national
courts are always in the first place when it comes to the right to trial. To protect this,
there is aprinciple called the Principle of Complementarity. According to this
principle, the ICC can only have the right to trial when and if the state in question is
unable or unwilling to convict the person(s) who committed the crime. So the Court is
a court of last resort, it respects the sovereignty of states. If the state is convicting the
suspect, the Court cannot intervene anyways, and if it is not, then it is the sign of a

problem. Such problems are one of the reasonswhy there is an ICC at the first place.
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National and International Accountability

Although this thesis does not deny the significant efforts by non-state actors for the
establishment of the ICC, it is the state who initiated, carried out, designed, shaped,
signed, ratified, and put the Court into action. The non-state actors’ role did not go
beyond information spreading, monitoring, and making things go faster in terms of
communication between parties because they were not in the place for decision-
making like states. For example, when in 1998 a meeting was to be organized to inform
nuch of state delegates, Italy funded and organized the meeting and two NGOs, the
International Institute of Higher Studiesin Criminal Sciences (ISISC) and the
International Scientific and Advisory Professional Council (ISPAC) arranged the
communications (Bassiouni 1999, 446-447). Although there had been attempts to have
an international framework on gross human rights violations since the Convention on
the Prevention of the Crime of Genocide (1948), a permanent international criminal
court was established in 2002. One of the reasons for that is the effect of media and
mass spread of information. People started to get to know what is going on in other
countries thanks to 24-hour news broadcast first and spread of internet usage second.
This created a pressure on states to have a good outlook before the global audience,
hence they needed to increase their accountability. Political leaders could no longer
commit mass atrocities and hide it, international pressure created the need to take a
step about it. States realize that acquiring absolute power is close to impossible, so
they logically get inclined to such opportunities that give them the change to increase
their relative power in the international arena. Seeing other countries also increased
one’s expectations from their own state too; citizens became more and more conscious
of their fundamental human rights. International cooperation through inter-
governmental organizations is an easy way of gaining this accountability. States used

this function of the ICC as a tool for window-dressing vis-a-vis their citizens and

international spectators because they wanted to show that they address gross human
rights violations as much as any other state does. While many states are making such
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a commitment to international criminal justice, not making this commitment is

something stateswould make them look lesser of others who does.

The Political Void in the Post-Cold War Period

I call this period a void because even on the way to the ICC, there was a political lack
of enthusiasm and force due to the cold war’s effects (Huikuri 2019, 6). What I mean
is, during the post-Cold War period, because there was not a settled world order in
political terms, there was not much action taken, and there was an emptiness, an odd
situation. It was avoid from all angles. During the Cold War era, practically all states
in the world belonged to either of the camps: the Western Bloc, and the Eastern Bloc.
The end of the Cold War saw mushrooming of many big-small independent states
hungry for something to hold onto, like they did during the Cold War. International
cooperation through joining organizations is the most rational step to take in order to
realize this “holding onto something” for a newly independent state to do inan anarchy
where everyone else is after their own interest. Absence of one or more global political
authorities also created the need for certain institutions to be responsible for specific

sets of issues in global politics.

Why Do States Choose to Cooperate?

Neorealist theory tells us that competitors (states in this case) in a system will copy
each other’s moves, and joining an inter-governmental organizations is no exception.
The reason for that is states are pushed by the system to behave in a similar fashion,
so they do not stay behind other states, hence they are every bit as strong and capable
as others. Furthermore, with an international organization like the ICC, states can
influence other states’ decisions, take part in global decision-making processes, and
intervene into other states’, which is a golden opportunity. Conflicts between states
take place due to the structural features of the international political system (Waltz
1959). So it is not that states like conflicts, but they actually make use of stability
through inter-governmental organizations. Along similar lines, an international justice
system reduces the possibility of conflicts and wars, and states will benefit from global
peace because peace brings stability and economic and socio-political activity
flourishes under stable conditions. Also, because if a state acts aggressively, other
states will respond likewise. They choose to cooperate since cooperation brings

stability and peace and according to neorealism states may trade some power with
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stability (Waltz 1979). Deterrence and reconciliation through the ICC are two
opportunities for states to limit other governments whose members committed crimes.
Deterrence and reconciliation protect the status-quo, and as long as the status-quo is
protected, a state will beless interested in maximizing military power and be more
interested in cooperation, economic gain, and welfare. The reconciliation efforts of the
ICC is a perfect illustration of what the liberal institutionalist approach tells us about
international cooperation. Without the ICC’s reconciliation processes, states would
engage in conflict to solve their problems. Instead, theyrefer their problems to the
Court and solve their problems in a less costly manner and most importantly, without
any clashes.

Why Did States Join the ICC?

With its 34 members, the African Union is the biggest bloc among the member of the
ICC. Due to bitter experiences regarding mass atrocities in their pasts, African states
had the need for an independent international criminal tribunal. African Union
members, as states who by and large have similar objectives and interests in global
politics, mostly joined the ICC because as a large group with similarities, they could
be more straightforward and confident in what they do in and what they want from the
Court. Some number of member states from the Union wanted the ICC chart to be
incorporated into their national was, whichfurther proves that the Court was founded
first and foremost thanks to state encouragement. Western powers are another group
that benefited from the foundation of the ICC. They could now have the opportunity
to further their interest in their former colonies and influence the occurrences going on
in those places. Power does not come only in material terms, states also seek non-
material, or soft power. What Western powers hope to gain from joining the ICC is
partly related to this too. Germany realized how much there was to gain form
cooperation through norm embedding, and pressed for the foundation of the Court,

even though it had to confront the superpower

U.S. American politicians worked quite hard for defending what they thought is
beneficial for the state and vehemently supported and backed their stance, republican
or democrat. They also knew when to act and when to wait; the United States also
waited to sign the Rome Treaty until their interests are fulfilled. The waiting period

for the United States was the perfect example of a neorealist state who is aware of the
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fact that she is surrounded by power maximizing states and always has to be cautious

and stay as a ‘defensive positionalist’ (Grieco 1993, 138).

Other groups like the LMS all sought their best interest too. France and Russia sought
after increasing the Court’s dependency to the UNSC, and further the power of the
UNSC over the Court. The LMS thought if they could change thenorms and
regulations in global political conduct so that they would have had a say init. The
N.A.M. was quite crowded mostly comprised of underdeveloped and developing
countries with the main aim of getting rid of overshadowing of superpowers. They
also did not want theCourt to be too powerful because they thought, then, the 1ICC
would suppress them.

Future Prospects for the Studies on the ICC

Studies on the ICC mainly have a NSA perspective and work on demonstrating their
efforts in the process of the Court’s foundation. Having found them missing and
misleading since they do not appreciate state contributions enough and neglect the fact
that states initiated the ICC in the first place, | have decided to depict a different picture
than there is in the literature. Albeit limited, this thesis is a fresh perspective on the
foundation of the ICC. SinceNSAs are newer compared to states as a concept in the
literature, with new IR theories coming after classical realism and liberalism, there has
been an enthusiasm to study these together. What is needed however, is not to forget
incorporating newer phenomenon like I0sand NSAs into classical IR theories (mainly
Carr and Morgenthau realism) and present varying approaches to these formations. If
this is done, | believe that studies on the ICC will be more complete and objective,

which in turn will give the literature on the Court a better outlook.
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NOTES

G.A. RES. 3068. 28 U.N. GAOR. Supp. (No. 30) 75, U.N. Doc. 4/9030 (1973).
Reprinted in 13 I.L.M. 50 (1974).
International Law Commission, Forty-Second Session. U.N. Doc.

A/CN.4/430/Add.1 at 36-54 (1990) Eighth Repots on the Draft Code of CrimesAgainst
the Peace and Security of Mankind.

Law Commission. Forty Third Session. U.N. Doc. Supplement No. 10 A/46/10at 198-
276 (1991) Tenth Report on the Draft Code of Climes Against the Security
of Mankind.

Report on the Establishment of an International Court to Judge War Crimes,Eur. Part.
Ass.. Mar. 26. 1992. Doc. No. 6587.
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APPENDICES

A. TURKCE OZET/TURKISH SUMMARY

Kdresel sivil toplum goriisii, devlet dig1 aktorlerin, egemenligin dogasini degistirdigini
ileri siirmektedir. Ancak egemenlik degismemekte, aksine egemenlik, Uluslararasi
Ceza Mahkemesi (UCM)’nin tamamlayicilik ilkesi ile korunmaktadir. Bu tez,
UCM’nin kurulusu, daha ¢ok rasyonel devlet davranisinin mi yoksa kiiresel sivil
toplum/sivil toplum kurulusu ¢abalarmm bir sonucu mu?" sorusuna cevap ariyor. Ben
bu tezle UCM’nin kurulmasinin ana nedeni devletlerin ¢ikar1 oldugunu savunuyorum.
Devlet inisiyatifi ve devlet tesviki olmadan, devlet dis1 aktorlerin ¢abalariuluslararasi
bir ceza mahkemesi kurmay1 basaramadi. Bir devletin UCM’ye katilmasi normatif

nedenlerden degil, fonksiyonel nedenlerden kaynaklandi.

Devletlerin neden isbirligi yaptiklar1 ve neden Uluslararasi organizasyonlar (UO)’lar
vasitasiyla hareket ettikleri konusunda ¢esitli goriisler var. Ben bunlardan biri olan
liberal ve konstriiktivist bir goriis yerine realist/neorealist bir goriisii benimsedim.
Teorileri tercih edisimin 6nemini vurgulamak adina, teorik bir ¢ergeve olarak bir
bolim hazirladim ve teorilerin pratikteki Onemini, insacilik, klasik liberalizm,
neoliberalizm, realizm, neorealizm ve islevselcilik teorilerini ve UO’lar araciligiyla

devlet isbirligine yonelik goriislerini tartigtim.
UCM Uzerine Olan Literattr

Insacilik, isbirligi kararmin kimliklere, uygulamalara, degerlere ve devletleri etkileyen
cevresel faktorlere bagh oldugunu 6ne siirer. UO'lar, sosyal ve politik sureglerin
parcalarmi tagir (Finnemore 1996; Kennedy 1987). Ancak bunlar birincil aktorler
degil, yalnizca -cogunlukla- devletler araciligiyla hareket eden aktorlerdir. Yine de,
sadece devletlerden sonra tam tesekkiillii aktorler olarak goriiliiyorlar. Uluslararasi

siyasette birincil aktorler olmasalar da, UO'lar 6nemli bir 6zerklige sahiptir.
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Rasyonalist teorilerin aksine, ingacilik, UO'larin daha ileri devlet ¢ikarlari igin bir arag

oldugunu degil, toplumun besleyici bir pargasi ve aktorii oldugunu diisiiniir.

Insacilar icin UCM sadece bir mahkeme degil, devletin ve devlet dis1 taraflarin
cabalarini iceren Ve ceza adaleti konularinda bir kiiresellesme duygusu (Akkas 2012)
olusturan kiiresel sorun ¢gdzme mekanizmasinin bir sonucudur. Kiiresel sivil toplumun
ortaya cikisinin ve kiresel olarak kabul edilmesinin, demokratik ve yurttashk
degerlerinin uluslararas1 ve yerel kamuoyuna yerlesmesine katkida bulundugunu

diisiiniiyorlar.

Liberal perspektifler UCM'ye insan haklar1 perspektifinden yaklasir. Her bireyin
adalet ve adil yargilanma dahil olmak {izere temel insan haklarmna sahip olma hakki
vardir. Temelinsan haklarisiirdiiriildiigiinde, isbirligi icin iyi bir ortamolabilir ve
devletler bu amaca hizmet etmesi i¢in UCM'yi kurmustur. UCM, ortak yarara ulagsma

yolunda devletler i¢in biraragtir (Fichtelberg 2006).

UCM, neoliberaller tarafindan, devletlerin uluslararasi ceza adaleti ve giivensizlik
konusunda ortak iradelerini siirdiirmeleri i¢in bir platform ve uluslararasi adalette
birbirlerinineylemlerini kontrol etmek i¢in bir kontrol ve denge mekanizmasi olarak
aciklanmaktadir (Turan 2015).

UCM'nin incelenmesinde Rasyonalist A¢iklamalar iThmal Edilebilir mi?

Literatlru inceleyis stirecimde, genel olarak kiresel sivil toplum faaliyetine ve 6zelde
UCM o6rnegine yonelik cogunlukla ingacilik olmak tlizere belirli teorilerle karsilagtim
ve realizm/neorealizmin arka planda kaldigini goérdiim. Kiiresel sivil toplumun yeni
normlardan ve bunlarin sosyo-politik kiltiire, normlara, kimliklere ve sosyal aglara,
sosyal teorisyenlerin sik kullandig1 terimlere ve konulara yerlestirilmesinden
olustugunu anliyorum, ancak literatiirde bir eksiklik var: meselelere neo-realizm veya
islevselcilik gibi baska agilardan bakilmiyor. Cogu zaman, kiiresel sivil toplum ve
UCM hakkindaki literatiir olduk¢a toz pembe bir sure¢ olarak anlatiliyor ve
Mahkeme'nin kurulusu, STK'larm mutlak basarisi olarak gosterilip literatrin ezici bir
cogunlugunda devlet ¢ikarina deginilmiyor. Bunu, Uluslararas: iliskiler ve tim
literatlr agisindan blyUk bir eksiklik olarak gériyorum. UCM gibi 6nemli bir kurulus,

tek tarafli ele alintyor. Ozellikle sosyal bilimlerde olaylarin her zaman birden fazla
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aciklamasi vardir ve Mahkeme gercekei yaklasimlardan da incelenmelidir. Bu tez
boyunca yapmayi1 amagladigim en biiyiik katkilardan biri, kiiresel yonetisime ve
UCM'ye daha gercgekei bir bakis agisiyla bakmak ve Mahkeme'nin kurulusunu birgok

farkli ve rasyonel agidan acgiklamaktir.

Literatiirde, Mahkemenin kurulusunun arkasindaki asil itici faktor olan devletlerin
boyle bir organizasyona olan ihtiyag ve isteginin ve kiiresel siyaset sahnesinde bunun
icin dogru zamanlama olusunun ihmal edilmesine yol agcan, UCM"nin kurulusuna ve
STK katkisina kosulsuz bir destek ve elestirel olmayan bir tutum var. UCM ile alakali
karsilastigim kaynaklarin ¢cogunlugu, kurulusunun kiiresel sivil toplumun isaret ve
tezahiirii oldugunu ve UCM'den once kiiresel sivil toplumun duragan oldugunu
soyliiyor. Bu diisiinceye gore, devlet dis1 aktorlerin UCM igin ¢alismasiyla kiiresel
sivil toplum ayaga kalkt1 ve diinya birdenbire bir oldugu siirece higbir engeli olmayan

tam tesekkiillii bir kiiresel sivil topluma sahip oldu.

Bu bakis agismnin takildigi noktalar1 agiklamay1 ve literatiire de taze bir bakis agis1
getirmeyi hedefliyorum. Bu tez, Mahkeme’nin kurulusunun bu yuziini degistirecek ve
devlet iradesini ve ona olan ilgisini gosterecektir. Boylece kurulus siirecinde asil
onemli olanin STK'larin degil, devletin ¢abas1 oldugu ve devlet dis1 aktor miktar1 ve
niyeti ne olursa olsun devletlerin kendi c¢ikarlarina uygun degilse uluslararasi

isbirligine girmedigi gorulecektir.
Literatiirde Dis Politika Miilahazalar Goz ardi Ediliyor

Literatiirde, ¢ok sayida akademisyen, UCM'ye katilma tercihini, dig politikay1
birkenara birakip dis aktorlerden etkilenmeyi bir kenara birakan i¢ politikalara
baglamaktadir (Neumayer 2009), oysa uluslararasi isbirligine girmeye karar verirken
dis politika degerlendirmeleri i¢ politikadakilerden daha az 6nemli degildir. Aslinda,
ekonomik ve askeri yardim, daha az giiglii devletler i¢cin UCM'ye katilip katilmamada
belirleyici bir faktorken, en gucliler icin digerlerine karsi bir tehdit unsuruydu.
Almanya gibi biiylik gii¢ler de, daha kiiciik devletlerin politikalarini/davranislarini
etkilemeyi diislindiikleri icin Mahkeme’yi desteklediler. Benzer sekilde, Avrupa
Birligi (AB)'nin ortak politikalar1 ve Mahkeme'ye kars1 izlenen ortak yol, onay sayilari
dengesini degistirmistir. Ayni sekilde, Birlesmis Milletler (BM)'deki hosnutsuzluklar,
Ozellikle de Amerika Birlesik Devletleri (ABD) ile BM'nin diger Uyeleri arasindaki
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anlagmazlik, Mahkeme’nin kaderini biiyilk Ol¢iide etkilemistir, dolayisiyla dis
politika, UCM ve gelecegi adina bircok devlet igin daha biiyiik bir rol oynamustir. Tk
bosluk rasyonel ve yapilandirmaci agiklamalar olarak 6zetlenebilirken, bu ikincisi i¢
ve dis politika tercihleri agiklamalar1 olarak kisaltilabilir. Bu, i¢ veya dis politika
aciklamalarin1 birbiri yerine tercih ettig im anlamma gelmiyor. Ancak bu, ger¢ekei
aciklamalarin i¢ politikaya yonelik aciklamalar1 gerektirebilecegi (ve bazen de

icerdigi) anlamia gelir.
Kuramsal Bakis Agisi

Herhangi bir UO'yu analiz ederken, onu neorealist terimlerle anlamak igin ¢ kavram
vardir: uluslararasi sistemin yapisi, goreceli kazanimlar ile givenlik ve UO'larin
islevleri. Neorealizme gore, UO'lar devletlerin uluslararasi sistemdeki ¢ikarlarmni
ilerletme yollarindan biridir. Zamanla degisebilir veya var olmay1 durdurabilirler ve
bu, degisen sosyo-politik kosullara uyum saglamalarina baglidir. UO'lar, isbirligi
yapmayanlara kiyasla isbirligi yapan devletlere goreceli kazanimlar ve gatismayerine
isbirligi yapmay1 sectikleri icin glivenli bir ortam saglar. UO'larin faydalar1 arasinda,
digerlerinin yam sira, yurticinde ve yurtdisinda artan mesruiyet ve gii¢, akilli para
yatirimi, diger devletlerin eylemleri tizerinde kontrol ve Kkiresel karar alma
stire¢lerinde yer almanin yani swra bunlari etkileme yer alir. Bu tezin kuramsal
cercevesinde ayrica realizm ve islevsellikten de ilham aldim. Spesifik olarak,
realizmin devlet merkezli yaklasimi ve islevselcigin UO’lar1 daha ileri devlet ¢ikarlari

icin arag olarak gérme sekli rasyonalist argiimanlarimi giiglendirmeye yardimcioldu.
Tamamlayicilik Ilkesi

UCM ulusal mahkemelerden yargi yetkilerini alamaz, bu yiizden yargi hakki sz
konusu oldugunda her zaman ulusal mahkemeler ilk sirada yer alir. Bunu korumak
icin, Tamamlayicilik Ilkesi diye bir ilke vardir. Bu ilkeye gére, UCM’nin ancak ve
ancak ilgili devletin sucu isleyen kisi veya kisileri yargilayamamasi veya bu konuda
isteksiz olmasi halinde yargilama hakki mevcuttur. Yani Mahkeme bir son basvuru
makamudir, devletlerin egemenligini mahkemenin {iizerindedir. Devlet silipheliyi
yargiliyorsa, Mahkeme hicbir sekilde miidahale edemez ve eger devlet yargilamay1
gerceklesiremezse, o zaman bu bir sorun oldugunun isaretidir. Bu gibi sorunlar,
UCM’nin var olmasmin nedenlerinden biridir.
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Ulusal ve Uluslararas1 Hesap Verebilirlik

Bu tez, devlet dis1 aktorlerin UCM’nin kurulmasina yonelik ¢abalarmi reddetmese de,
UCMyi baglatan, tasarlayan, sekillendiren, imzalayan, onaylayan ve faaliyete gegiren
devlettir. Devlet dis1 aktorlerin rolu, bilginin yayilmasni, izlenmesini ve devletler gibi
karar alma mekanizmalarima dahil olmadiklar1 igin, taraflar arasindaki iletisim
acisindan islerin daha hizli ilerlemesini saglamaktan dteye gegcmedi. Ornegin, 1998
yilinda bir devlet delegesini bilgilendirmek icin bir toplant1 diizenlenecegi zaman,
toplantinin finansman1 Ve organizasyonu ltalya tarafindan saglandi ve iletisim ise iki
STK, Uluslararas1 Ceza Bilimleri Yiiksek Ogrenimleri Enstitiisii (ISISC) ve
Uluslararasi Bilim ve Danisma Meslek Konseyi (ISPAC), tarafindan gerceklestirildi
(Bassiouni 1999, 446- 447). Soykirim Sugunun Onlenmesi S6zlesmesinden (1948) bu
yana, agir insan haklari ihlallerine iligskin uluslararas1 bir cerceveye sahip olma
girigimleri olmasma ragmen, ancak 2002 yilinda bir uluslararasi ceza mahkemesi
kurulabilmistir. Bunun nedenlerinden biri, medyanin ve bilginin kitlesel olarak
yayilmasidir. Insanlar baska tilkelerde neler olup bittigini ilk olarak 24 saat siiren haber

ve ikinci olarak ise internet sayesinde 6grenmeye basladilar.

Bu durum, devletlerin kuresel hedef kitleye kars1 iyi bir imaja sahip olmalar1 igin baski1
yaratt1 Ve bu nedenle de hesap verebilirliklerini artirmalar1 gerekti. Siyasi liderler artik
toplu katliamlar1 gizleyemiyorlardi, ¢iinkii uluslararasi baski bu konuda adim atma
geregini dogurdu. Devletler mutlak giiciin elde edilmesinin neredeyse imknsiz
olugunun farkindalar ve rasyonel olarak bu tiir firsatlara yonelirler ¢linkii bu onlara
uluslararas1 arenada goreceli giiglerini artirma imkan1 verir. Bagka iilkelerdeki insan
haklarini gérmek de vatandaslarin kendi devletlerinden beklentilerini artird1 ve temel

insan haklariyla alakali giderek daha fazla bilinclendiler.

Sivil kuruluglar aracihigiyla uluslararast isbirlig i bu hesap verebilirligi kazanmanmn
kolay bir yoludur. Devletler, UCM’nin bu islevini vatandaglarina ve uluslararasi
izleyicilere kars1 birvitrin dekorasyonu araci olarak kullandilar ¢iinkii kendilerinin de
diger devletler gibi temel insan haklar1 ihlallerine degindiklerini gostermek
istiyorlardi. Bircok devlet uluslararasi ceza hukukuna bu bagliligi gosterirken, bu
vaadi vermeyen devletler digerlerine daha az sorumluluk sahibi goziikeceklerdi.
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Soguk Savas Sonras1 Donem Siyasi Boslugu

Bu donemi bosluk olarak nitelendiriyorum ¢iinkii UCM'ye giden yolda bile soguk
savasin (Huikuri 2019, 6) etkilerinden kaynaklanan siyasi irade ve gug eksikligi vardu.
Demek istedigim, Soguk Savas sonrasi donemde, politik olarak yerlesik bir diinya
diizeni olmadigi igin ¢ok fazla sey yapilmadi, ve bir bosluk, garip bir durum vardi. Her

acidan bir bosluktu.

Soguk Savas doneminde, neredeyse diinyadaki tiim devletler iki kamptan birine aitti:
Bat1 blogu ve Dogu blogu. Soguk Savas sona erdiginde, tipki Soguk Savas'ta oldugu
gibi tutunacak bir seye a¢ olan bir ¢ok biylk ve kiigiik bagimsiz devlet ortaya ¢ikt1.
Uluslararasi igbirliginin 0rgutlere katilma yoluyla ger¢eklesmesi, yeni bagimsiz olmus
bir devletin herkesin kendi ¢ikarlarinin pesinde oldugu anarsi ortaminda bu "bir seye
tutunmasini" gercgeklestirmek i¢in atmasi gereken en mantikli adimdir. Bir veya daha
fazla kiiresel siyasi otoritenin olmamasi, kiiresel politikadaki belirli konulardan bazi

kurumlarin sorumlu olmasi ihtiyacini dogurmustur.
Devletler Neden UCM'ye Katilmay1 Seciyor?

Neorealizm, bir sistemdeki rakiplerin (bu durumda devletler) birbirlerinin
hareketlerini taklit edecegini ve hiikiimetler arasi1 organizasyonlara katilmanin istisna
olmadigini soyler. Bunun nedeni de, devletlerin diger devletlerin gerisinde kalmamak

icin benzer sekilde davranip onlar kadar gulcli ve yetkin olmak istemeleridir.

Ayrica, UCM gibi uluslararas1 bir kurulugla devletler, diger devletlerin kararlarini
etkileyebilir, kiiresel karar verme siireclerinde yer alabilir ve baska devletlerin
miidahalesinde bulunabilir ki bu da altin bir firsattir. Ulkeler arasindaki catismalar,
uluslararasi siyasi sistemin yapisal 6zellikleri nedeniyle meydana gelmektedir (Waltz
1959). Yani devletler catismayi sevmezler, ama hiikiimetler arasi organizasyonlar

araciligiyla istikrardan yararlanirlar.

Benzer bir mantikla, uluslararasi bir adalet sistemi ¢atisma Ve savas olasihigmi

azaltmakta, barigin istikrar getirmesi ve ekonomik ve sosyo-politik faaliyetlerin

istikrarli gsartlarda yesermesi nedeniyle devletler kiiresel baristan yararlanmaktadir.

Ayrica, bir devlet agresif sekilde davranirsa diger devletler de ayni1 sekilde tepki verir.

Isbirligi istikrar ve barig getirdig inden isbirlig ine yonelirler ve neorealizme @
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devletler bazen istikrarla gucl takas edebilirler (Waltz 1979). UCM yoluyla
caydiricilik ve uzlagsma, iiyelerine, sug¢ isleyen hiikiimetleri cezalandirmak i¢in iki
firsat sunuyor. Caydiricilik ve uzlagma statiikoyu korur, ve statiiko korundugu siirece

bir devlet askeri giicii en list seviyeye ¢ikarmakla daha az ilgilenir.

Boylece isbirligi, ekonomik kazang ve refaha daha c¢ok egilir. UCM’nin uzlagma
cabalar1 liberal kurumsal yaklasimin bize uluslararasi igbirligi hakkinda
sOylediklerinin miikemmel bir 6rnegidir. UCM’nin uzlasma siiregleri olmadan
devletler, sorunlarmi ¢zomek icin g¢atismalara girerler. Bunun yerine, sorunlarini
mahkemeye gotiirebilirler ve onlar1 daha ucuz bir yontemle ve en Onemlisi de

catigmaya girmeden ¢dzebilirler.
Devletler Neden UCM'ye Katildi?
Afrika ve Avrupa

Afrika Birligi 34 tiyesiyle, UCM fiyesi iilkeler arasinda en biiyiik bloktur. Gegmisteki
toplu zulimlerle ilgili ac1 tecriibeler nedeniyle, Afrika iilkeleri bagimsiz bir
uluslararas1 ceza mahkemesine ihtiya¢c duydular. Kiiresel siyasette benzer amag ve
cikarlara genel olarak sahip olan devletler olarak Afrika Birligi iiyeleri, benzer
niteliklere sahip biyik bir grup olarak, Mahkeme’de ne yaptiklar1 ve ne istediklerine
dair daha a¢ik ve emin olabilecekleri icin UCM'ye katildilar. Birlikten bazi Uye tlkeler,
Roma Statiisii’niin kendi iilkelerinde de kullanilmasini1 istemislerdir. Bu da

Mahkeme’nin her seyden once devlet tesviki ile kuruldugunu kanitlamaktadir.

UCM'in kurulmasindan fayda goren bir diger grup da Avrupali gii¢cler. UCM ile
birlikte, eski kolonilerine olan ilgilerini daha da artirma ve bu yerlerde olup bitenleri
etkileme firsatina sahip olabileceklerdi. Gii¢ sadece maddi degildir, devletler de maddi
olmayan ya da yumusak gii¢ artyor. Batili giiglerin UCM'ye katilmaktan kazanmay1

umduklar1 da bununla kismen baglantili.
Amerika Birlesik Devletleri

Ruanda, Yugoslavya ve Kambocya deneyimleriyle, Clinton yonetimi bir UCM'yi
(Huikuri 2019) kabul etmeye ilgi duymustu ¢iinkii her seferinde bir uluslararasi ceza

mahkemesi kurmaktansa kalic1 bir uluslararasi ceza mahkemesine sahip olmak daha
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mantikliydi. EKonomi, siyaset ve harcanan ¢aba agisindan gecici bir mahkemeye giden
bltun bir stire¢ var. Bu nedenle ABD, devlet ¢ikarlarini dikkate aldiginda UCM fikrini
tercih etti.

“Bunun arkasindaki ana motivasyonlardan biri, gegici mahkemelere ¢ok daha fazla
harcamak yerine, kalict bir mahkeme araciligiyla uluslararasi adaleti saglayarak
maliyeti azaltmakt1” (Scheffer 1999a, 13). ABD, herhangi bir rasyonel aktor gibi, daha
az maliyetli segenege yoneldi. “2004 yilina kadar Birlesmis Milletler 6zel
mahkemeleri, BM genel biit¢esinin yaklasik %15°1 olan yilda 250 milyon dolardan
fazla tiiketti” (Schabas 2006, 6), ayn1 y1l UCM biitgesi ise “53 milyon euronun biraz
tizerindeydi”. (justicehub.org). Buna ek olarak, ABD rasyonel bir aktor olarak
Birlesmis Milletler Genel Kurulu (BMGK)nun davalar1 UCM'ye sevk etme ve
davalar1 erteleme hakkina sahip olmasini istedi. Boylece Amerika'nin ve BMGK'nin
cikarlarma uymayan siyasi saikli davalar Mahkeme'ye gidemeyecekti. Bu ayni
zamanda ABD'nin davalar1t BMGK'ya getirmesine de izin verecekti. Bu sekilde, bir
hegemon hem uluslararasi ceza adaleti tizerindeki kendi giiciinii giivence altina almig
hem de BMGK ileisbirligi yaparak bu konudaki daha genis ¢ikarlarini giivence altina
almig olacakti. Ayrica ABD, devletlerin bireyleri Mahkeme’ye sevk edebilme fikrine
kars1 ¢ikarak, “kimse kimin sorusturulacagina karar verememeli ve bunu tarafli bir
sikayette bulunarak Savciya dikte edememeli” dedi (Richardson 1997; Borek 1995).
Roma miizakereleri devam ederken her sey yolunda gitmedi; Donemin Cumhuriyetgi
Senato Dis Iliskiler Komitesi Baskani Jesse Helms, tiim ABD vatandaslari
Mahkeme'nin yargi yetkisinden muaf olmazsa, Roma Statiisii'niin “6lii dogacagin1”
soyledi (Helms 2001, 9). Amerikan delegasyonu, “koruyucu devlet veya bolgesel
devlet taraf devlet oldugunda UCM'nin yargi yetkisine sahip olmasini” (Huikuri 2019)
oneren Kore delegasyonunun onerisine karsi iki oneride bulunsa da, hicbir sanslari
yoktu cunki emanetci devlet ve toprak devleti haric tutulursa, mahkeme pratikte higbir
ise yaramaz. Ayrica Statii’niin oybirligiyle kabuliinii reddettiler ve teklifleri igin kayit
dis1 bir oylama istediler. Sonunda, herhangi bir rasyonel devletin yapacag 1 &JCM'ye
karst oy kullanacagi gibi, ABD i¢in ¢ikarlar1 yolunda uzun bir kosusturma oldu.
Bununla birlikte, UCM'min BMGK tarafindan finanse edilmeyecegi garantisi,
Mahkeme'nin faaliyete ge¢mesi igin 60 onay esigi, BMGK’nin i¢ hukuk da dahil
olmak iizere Mahkeme'nin sorusturmalarmi bir yil siireyle veto etme hakkimna sahip

olmasi, domestic ve cinsiyetle alakali suglarin da dahil edilmesi, (Huikuri 2019, 109)
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Amerikan delegasyonunun gu¢lu bir ABD’nin ve diger partilere kars1 Ustlinlik pesinde
kosma 1srarinin gostergesidir. ABD igin kirmizi gizgiler vardi ve ellerinden geldigince
taviz vermediler. UCM, BM tarafindan finanse edilseydi, ABD agir bir pay
odeyecekti, bundan kagindilar. BMGK UCM'yi finanse etmese de, ABD yine de
Kurul'a yilda bir veto hakki gibi baz1 6zel yetkiler vermeyi basarabilirdi. 60 onay baraji
fikrinin arkasinda Mahkeme'nin faaliyete gegmesini miimkiin oldugu kadar erteleme
amact vardi. Bunlar, baslangigtaki istenen ABD teklifinin kabul edilmemesine

ragmen, miizakereler lizerindeki Amerikan etkisini gormek agisindan 6nemliydi.

ABD delegasyonunun baskani Scheffer alkislanmali; ¢linkii,
gercekten, Birlesik Devletler, UCM Statiisiindeki hemen
hemen her hukimde ABD damgasini almak igin zorbalik
yapt1. Birkag istisna disinda gercekten bir ABD tiiziigii, sadece
birkag¢ sey alamadik. (Huikuri 2019, 109).

ABD ulusal ¢ikarlarini korurken, uluslararasi siyasette bitmeyen giic miicadelesini
ongoren rasyonalist imalar her zaman agik¢a goriilmektedir. UCM'nin BMGK'nin
gucunu ve ABD'min egemenligini baltalayabilecegi endiseleri nedeniyle, senatorler
Helms ile birlikte “ABD bu anlagsmayla savasmali. [...] Amerika Birlesik Devletleri,

ulusal giivenlik kararlarinin herhangi bir UCM tarafindan yargilanmasina asla izin
vermeyecektir” (Huikuri 2019, 110) diye diisiindii. Sadece Cumbhuriyetgiler degildi;
Clinton yonetimi de “mevcut haliyle bu anlagsmayi strdirmeye hazir degildi” (Huikuri
2019, 110). Temel sorun ABD vatandaslarmin dokunulmazlig1 olarak kaldi ve bu
endigsenin merkezinde ABD'nin tim diinyadaki askeri iisleri yatiyordu. Bunu ¢6zmek
icin, bagimsiz savcl sorununun Ve UCM'nin BMGK sorunundan bagimsiz olmasi
nedeniyle ABD, temel olarak Roma Statlisi'nde gerekli duizeltmeleri ve revizyonlar1
yapacak olan Hazirlik Komisyonu'nun kurulmasinda srar etti ve aktif olarak katildi.

(Huikuri 2019). Hazirlik Komitesi'ne, 2000 yazinda nihayet kabul edilen Sugun
Unsurlart ve Usul ve Delil Kurallar1 olmak tizere iki deg isiklik getirdiler. Bu, AD
delegasyonuna diger devletlerden destek icin zaman zaman gerceklesen tehdit
telefonlar1 sayesinde oldu. Scheffer, 31 Aralik 2000'de Statu'yt imzalarken, Clinton'un
Statiiyle ilgili aklinda sadece iki sey vardi: ABD'nin ¢ikarlarini koruyabildigi ve
Mahkeme’ye giden siiregte PrepCom'da hala s6z haklart oldug u (Murphy 2001, 38
ABD, yakin bir BM-UCM iliskisini 6nlemek i¢in olduk¢a ugrasti. Bunda basarisiz
olmasina ragmen, en azindan bir BM-UCM ortakligi durumunda BM uyelerinin

herhangi bir mali sorumluluk tasimayacagini garanti edebildi. 2002'de Bush, tim ABD
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askeri personelini UCM'nin yarg1 yetkisinden muaf tutma ve tiim ABD kurumlarinin
barist koruma operasyonlart dahil tim UCM girisimleriyle isbirligi yapmasini
kisitlama yetkisine sahip olan ve son derece ilgili Cumhuriyet¢i senatorler tarafindan
sunulan ASPA (Amerikan Hizmet Uyelerini Koruma Yasas1) yasa tasarilarini imzaladi
(Huikuri 2019, 117). Mahkeme aleyhine alinan tiim bu &nlemler, en 6nemlisi Ikili
Dokunulmazlik Anlagmalari (BIA) ABD'nin uluslararas1 politikadaki konumunu
yavag ama emin adimlarla etkiledi. Bu anlagsmalar, ABD vatandaslarna UCM'den
muafiyet saglamak icin tasarlandi. Amerikalilar, ortaklarmi1 Avrupa ve Cin gibi dig €
giiclii alternatiflere kaybetmeye basladilar ve bu da nihayetinde ©6nemli Olcude
goreceli glic kaybetmelerine yol agt1 ve gii¢ dengesini etkiledi. ABD, Obama yonetimi
ve onun “akilli giicii” (Koh 2012) dis politikasi ile ortaklarini geri kazanmay1 ve
uluslararas1 arenada goreli giiciinii artrmay1 hedefliyordu. Bunu yapmak igin,
belirli konularda igbirlig i yoluyla UCM ile karsilikli kazang olanaklarini arastirdilar.
Bu bag lamda, ABD'nin BM buyukelgisi Susan Rice, UCM'nin “6nemli ve givenilir
bir ara¢ haline geldigini [...] sdyledi ve Harold Koh ise “UCM'ye vaka bazinda
pragmatik yaklasim” takindiklarini ekledi (Koh 2012).

Amerika'nin zaman i¢ginde UCM'ye yonelik tutumu, bir devletin nasil rasyonel
davrandigr konusunda 6nemli dersler vermektedir. Roma Statiisii, Baskan Bill
Clinton'in gorev siiresinde imzaland1 ve Baskan George Washington Bush yonetimi
sirasinda bu imza geri ¢ekildi. Bu, devletlerin uluslararasi bir kurulusa imza atip ondan
sonra ¢ekilebilecegi, dolayisiyla ¢ikarlarina uygunsa igbirligine girebilecegi anlamina

gelir.

Bill Clinton, Roma Stattisi’'niin tonuna ve diline karsi ¢ikmasina ragmen, Statii’yii
Senato'ya sunmadan oOnce bazi degisikliklerin yapilmasini bekleyecegini agikca
belirtti. Ulusal ¢ikarlara uymuyorsa, uluslararasi adalet konusunda bu kadar tarihsel
bir ge¢mise ve diislinsel baghiliga sahip bir iilke, yeni UCM'yi onaylamadan once
tereddut edebilir. Bagimsiz bir savci ve saldirt suglarmm UCM'nin gorev alanima dahil
edilmesi, demokrat Beyaz Saray ile cumhuriyetci bir kongre arasinda sikisip kalan
ABD yonetimine muhalefetin ana nedenleriydi. Bununla birlikte, UCM'yi son care
statiistine indirgeyen ve devlet egemenligine zarar vermeyen tamamlayicilik ilkesini
guvence altina aldilar. Bill Clinton, Antlagsma'y1 imzalamak icin son tarih olan 2000

yilinin son giiniine kadar bekledi. Ayrica, “temel endiseleri giderilene” kadar
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Antlagsma'y1 Senato'ya gondermedi. Anlagsmanin imzalanmasmin ardindaki zihniyeti
cok neorealist bir sekilde agikliyor ve ABD'nin “Mahkemenin evrimini etkileyecek bir

konumda” kalmak istedig ini soyliyor (Feinstein ve Lindberg 2011, 38-39).
Almanya

Leipzig ve Niirnberg davalarinin basarisizliklar1 ve Mayis 68 protestolart,
bombalamalar, ucak kacirma olaylar1 ve RAF (Rote Armee Fraktion) krizi gibi ¢esitli
gruplarin neden oldugu artan terér, Almanya'y1r hem i¢ hem de dis politikada ¢oziimii
hukukun Gstinliig tnde aramaya ve hukuk devletine dahil etmeye yoneltti. Hulkuride
(2019, 70) belirtildigi gibi, her iki Almanya da 1970'lerde BM'ye katildi, ancak dis
politika degerlendirmeleri, Sovyet Blok’unun bdyle bir ¢abadan ne kadar cok gug¢
kazanabilecegini goz Oniinde bulundurdugu unda Sansdlye Helmut Kohl'la Bati
Almanya'nin bir uluslararasi ceza mahkemesi i¢in Taslak Kanun lehinde oy
kullanmasina izin vermedi (documents.un.org) (A/C.6/36/SR.69). Birlesme ile birlikte
Almanya’nm uluslararas1 ceza mahkemesi fikrine yonelik tutumu yumusadi. Bu,
Alman Disisleri Bakani Genscher'in 1988 ve 1991'de BMGK'nda UCM'ye olan
ihtiyaci dile getirmesine kadar gitti ve bunun arkasindaki ana neden, Saddam Huseyin'i
yargilayacak bir uluslararas1 mahkemeye sahip olma olasiliginin hesaplanmasiydi

(Steinke 2012, 87).

Almanya, uluslararas: hukukta kotii sohretli gegmisiyle Soguk Savas sonrasi siyasi
diizende saygm bir yere sahip olmak ve digerleri karsisinda goreli giiciinii artirmak
i¢in ¢abaliyordu. Bastan sona, Almanya'nin bir numarali ¢ekincesi her zamanaskerler
olmustu; Almanya bdyle bir 6rgute iye olursa, gegmisteki vahgete su ya da bu sekilde
karigmis olan tanmmmus (ve diger) askeri personele ne olacagindan korkuyordu. Bu
korkuyu bastiran, daha sonra UCM'de yargi¢c olarak gorev yapacak olan Disisleri
Bakanlig1 Uluslararas1 Hukuk Dairesi'nin liberal Bagkani Kaul'du. UCM'nin
tamamlayicilik ilkesinin Alman egemenligini miilkemmel bir sekilde koruyacagmni ve
muhafaza edecegini ve yerel davalarin her zaman oncelige sahip olacagini 6ne siirdii
(Steinke 2012, 109; Kress 2006, 36). Neo-realist bir perspektiften bakildig nh
Almanya uluslararas1 gili¢ rekabetinin ¢ok iyi farkindaydi, ancak aym1 zamanda
uluslararas1 kurumlarin bunun i¢in biiyiik fayda sagladigini da fark etti. O zamanki

Alman Adalet Bakan1 Schmidt-Jortzig, UCM'nin kurulmasima yonelik konferansta
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Almanya'nin tutumunu ¢ok iyi acikladi: “Birbirine bagiml bir diinyada ve kiiresel bir
toplumda, egemenlige, tek basma bos bir ¢aba ile degil, isbirligi ile daha iyi hizmet
edilecektir” (Schmidt-Jortzig 1998). “Almanya, mesruiyet kazanmak igin diger
devletlerle isbirligi yapmak ve koalisyon kurmak istedi...” (Huikuri 2019, 73).
Almanya i¢in, 6zellikle Birlesmenin baslangicinda, bir UCM ig¢in baski yapmak, yeni
diinya dlizeninde ve daha genis Avrupa toplumunda bir yer ve ses bulmak icin bir adim
oldugu icin glicti maksimize ediyordu. Oncii olarak hareket eden Almanya, 6zellikle
ABD resmin disinda kaldigindan, bu arzu edilen gict daha da gugclendirebilirdi.

Almanya, 6zellikle UCM tiizerindeki gii¢ payin1 artirmak i¢in her zaman

BM Giivenlik Konseyi'nin kontrolii ve etkisi disinda bir mahkeme i¢in baski yaptu.
L.M.S. ve dolayisiyla Hindistan gibi gelismekte olan giiclerle igbirligi yapmak,
Almanya'nin BMGK'y1 devre dis1 birakmak i¢in izledigi stratejilerden biriydi.

L.M.S. (Benzer Fikirdeki Devletler) ve N.A.M. (Baglantisizlar Hareketi)

LMS gibi diger gruplar da bu konuya ilgi gosterdiler. Rusya ve Fransa, Mahkeme’nin
BMGK ’ya olan bagimliligin1 ve BMGK’nin Mahkeme Uzerindeki yetkisini artirmasini
istemistir. LMS, kiiresel siyasi idarenin normlarmi ve diizenlemelerini degistirip bu
konuda s6z sahibi olabileceklerini diisiindii. N.A.M., ¢ogunlukla gelismemis ve
gelismekte olan iilkelerden olusuyordu, esas amaci siiper giiclerin golgelerinden
kurtulmakti. Ayrica, Mahkemenin ¢ok gii¢lii olmasini da istemediler ¢iinkii, o zaman,

UCM'nin onlar1 bastiracagini diistindiiler.
UCM Uzerine Gelecekteki Cahsmalardan Beklentiler

UCM’ye iligkin ¢aligmalar agirlikli olarak devlet dis1 aktor perspektifine sahiptir ve
literatlirde ¢ogunlukla Mahkeme’nin kurulus siirecinde onlarin c¢abalarmi gésterme
iizerine c¢aligmalar var. Devlet katkisini yeterince takdir etmedikleri ve UCM’yi
devletlerin kurdugu gergegini géz ardi ettikleri i¢in literatiiriin eksik ve yaniltici
oldugu sonucuna vardiktan sonra, literatiirde oldugundan farkl bir tablo gizmeye karar
verdim. Bu tez smirli da olsa, UCM’nin kurulusuna dair yeni bir bakis agis1 sunuyor.
Devlet dis1 aktorler literatiirde devletlere gore daha yeni bir kavram oldugu icin, klasik
realizm ve liberalizmin ardindan gelen yeni uluslararasi iligkiler teorileriyle birlikte bu

yeni aktorleri arastirmak i¢in bir heves olustu diyebiliriz. Ancak ihtiya¢ duyulan sey,
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UO’lar ve devlet dis1 aktdrler gibi yeni kavramlari klasik Uluslararas: Iligkiler
teorilerine (daha ¢ok Carr ve Morgenthau realizmi) entegre etmeyi unutmamak ve bu
olusumlara farkli yaklagimlar sunmaktir. Bu yapildiginda UCM ye iliskin ¢aligmalarin
daha eksiksiz ve tarafsiz olacagini ve bunun da Mahkeme’yle alakali literatiire daha

iyi bir goriiniim kazandiracagini diisiiniiyorum.
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